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Kentucky Bar Wins Integration Act 


After seven years of determined effort the 
Kentucky State Bar Association is assured of 


speedy organization as an inclusive body. The 
bill enacted is on original lines. It directs the 


supreme court to take the steps incidental to or- . 


ganization of the bar and to draft rules which 
will provide for its operation. It is presumed 
that the result will be an organic structure sub- 
stantially like those in thirteen other states, 
which differ but little except in details. This 
“third route to bar integration” was considered 
in Washington in 1932, but not invoked. The 
text of the act follows: 


An act providing for the adoption and promulga- 
tion by the Court of Appeals of Kentucky of rules 
and regulations defining the practice of law, pre- 
scribing a code of ethics governing the professional 
conduct of attorneys at law and the practice of law, 
establishing practice and procedure for disciplining, 
suspending and disbarring attorneys at law, pro- 
viding for the organization and operation of a bar 
association, prescribing fees to be paid for the ad- 
ministration of this act, and the collection and dis- 
bursement thereof. 

Se it enacted by the General Assembly of the 
Commonwealth of Kentucky : 

Sec. 1. The Court of Appeals of Kentucky shall, 
from time to time, adopt and promulgate such rules 
and regulations as the Court may see proper. 

(A) Defining the practice of law, but no pro- 
vision herein shall prevent any person not holding 
himself out as a practicing attorney from writing 
a deed, mortgage or will, or prevent any party from 
drawing any instrument to which he is a party. 

(B) Prescribing a code of ethics governing the 
professional conduct of attorneys at law and the 
practice of law. 

(C) Establishing practice and procedure for 
disciplining, suspending, and disbarring attorneys at 
law. 

(D) Organizing and governing a bar association 
of the attorneys at law of this state to act as an 


administrative agency of the Court of Appeals of 
Kentucky for the purpose of enforcing such rules 
and regulations as are prescribed, adopted, and pro- 
mulgated by the Court of Appeals under this act, 
providing for the government of the State Bar 
as a part of the judicial department of the state 
government, and for such divisions thereof as the 
Court of Appeals shall determine, and requiring all 
persons practicing law in this state to be members 
thereof in good standing, and fixing the form of 
its organization and operation. 

(E) Fixing a schedule of fees to be paid for 
the purpose of administering this act, and rules and 
regulations to be prescribed, adopted, and promul- 
gated hereunder for the collection and disburse- 
ment of such fees, provided, that the annual fees 
shall not exceed the sum of two ($2.00) dollars. 

Sec. 2. When and as the rules of court herein 
authorized shall be prescribed, adopted, and pro- 
mulgated, all laws or parts of laws in conflict 
therewith shall be and become of no further force 
or effect to the extent of such conflict. 

Sec. 3. If any section, subdivision, sentence, or 
clause of this act shall be held invalid or unconsti- 
tutional, such fact shall not affect or impair the 
validity of the remaining portions of this act. 

The provisions fixing the dues at two dollars, 
and permitting “any person not holding himself 
out as a practicing attorney” to draft a deed, 
mortgage or will, were doubtless concessions 
necessary to secure passage. As it was the house 
gave a majority of 82 to 2 and the senate a ma- 
jority of 29 to 7. The senate, earlier in the 
session, had defeated the bill as first drawn. At 
first glance the latter proviso appears unpalatable, 
but in practice it may be of negligible effect. If 
the privileges of the profession, as recognized by 
the courts, are invaded, there will be relief to 
keep the drafting of conveyances within proper 
bounds. The insufficient income can be remedied 
easily, by an amendment when the bar has as- 
serted its willingness to pay what operation on 
the right scale will require. 





Oklahoma Displays “Will toAct 


(Continued from page 169) 


the hair shirt of the penitent. These ordinary 
delays are even at times defended by lawyers 
as socially useful to give litigants time to cool 
off. It might be said in reply that our conten- 
tious system is admirably adapted to intensify 
ill-will and breed social feuds and at any rate a 
cooling off period is unsuited to modern com- 
mercial practices. 

Of course delay is only one of the bad spirits 
that should be exorcised but it is one that can be 
seen and tagged and perchance, subdued. 

That something will be done about trial pro- 
cedure appears extremely likely though the na- 
ture of the reforms cannot be forecast. But 
we are reminded of the words spoken by Mr. 
Irwin Donovan at the first meeting of the Okla- 
homa State Bar (Feb. 22, 1930, commented upon 


in this Journal for Oct., 1931, p. 75). He told 
his brothers at the bar that perhaps too much 
thought was being given to the matters of ad- 
mission to practice and disbarment; that some- 
thing should be done to improve the conduct of 
the average lawyer, who had acquired the habit 
of imposing defenses technical to indefensible 
suits. He said that a suit on a note with no lawful 
defense might not reach issue for months in a 
county having a term every month, and in some 
counties might not reach trial for four years. 
One gathers that such tactics are so common as 
to seem ethical, since custom makes law. Such 
necessary rules of conduct as that laid down in 
rule thirty of the canons of ethics are absolutely 
worthless unless there be a living authority to en- 
force them. That rule concludes as follows: 
“(The lawyer’s] appearance in court should be 
deemed equivalent to an assertion on his honor 
that in his opinion his client’s case is one proper 
for judicial determination.” 
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President Roosevelt Promises Message to be Read at 
Annual Meeting of Society May 9 


President Roosevelt, who has shown such intelligent appreciation of the 
importance of judicial reform, will write a message to be read at the Judica- 
ture Society’s annual meeting to be held May 9 at the Mayflower Hotel, 
Washington. He has expressed regret that his presence at the evening ses- 
sion is inconsistent with his schedule of official duties. President Newton D. 
Baker will preside at the dinner meeting and the Hon. Thomas Day Thacher, 
who is quoted on page 188 of this issue, will address the audience. The Na- 
tional Broadcasting Company has offered to broadcast Mr. Baker’s remarks 
and President Roosevelt’s message at 9:30. 

At the afternoon session Chief Justice Fletcher Riley, of the Oklahoma 
Supreme Court, will tell of great reforms under way in his state by authority 
of judicial power now invoked after many decades of neglect. There will be 
developments of great significance beyond those reported in this issue. Okla- 
homa judges and bar leaders realize that they are leading in an historic 
renascence of judicial powers and responsibilities. 

The dinner meeting immediately precedes the reception held Wednsday 
evening at 10:30 by the American Law Institute, which, on the three succeed- 
ing days, will discuss restatement texts. As formerly the members of the 
American Judicature Society will be accorded the privilege of attending these 
sessions and also the luncheons and annual dinner. 





For Elihu Root’s Birthday 


“Not what ultimate object we can attain in our short lives, but what 
tendencies toward higher standards of conduct we can aid in our generation, 
is the test that determines our duty of service.” 

These few words, selected at random from many similar expressions, 
serve to illustrate the dominating thought and teaching of Elihu Root, whose 
eighty-ninth birthday, recently passed, deserves comment. [very lawyer and 
every citizen should realize that he has benefited by the character and the 
wisdom of this preeminent leader of the American Bar. More than any other 
bar leader he has understood his times and the trend of events; he has told 
his profession what needs to be done and how to do it. His noble impatience 
with sham, pretence, fumbling and waste should be an inspiration especially 
to young lawyers upon whose accomplishments so much depends. They will 
know him only through his written words but will find in those words the 
soul of one who loved his country and its institutions and strove with all his 
extraordinary powers of intellect and heart to destroy what is noxious, to 
perpetuate what is worthy. 

“The standard of public service is the standard of the bar, if the bar is 
to live; the maintenance of justice to rich and poor alike, prompt, inexpensive 
and efficient justice.” 
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New York Commission’s Report 


There are strong reasons for nation-wide interest in the struggle being 
made to redeem justice in New York. Franklin Roosevelt planned to have 
this work started by a legislative commission. He vetoed one bill because 
he was not satisfied with the make-up of the commission. After nearly five 
years, half of which has been devoted to actual work, the commission has 
filed its report with a considerable body of special studies and draft acts, 
and promises more to appear later. It asks for an additional year. The 
work attempted is the most comprehensive undertaken in New York state 
in eighty years. Outside of the commission, bar associations and lay organi- 
zations have bestirred themselves. Vast sums have been devoted to the 
work, both officially and by voluntary supporters. 

Working in the same field, but by different methods, movements having 
the same high purpose have been in progress in California, Illinois, Ohio, 
New Jersey, North Carolina, Georgia and to a moderate extent in a number 
of other states. Whether justice can emerge in recognizable form in a vast 
metropolitan district under our form of government is a question sufficiently 
interesting and sufficiently obscure to justify nation-wide attention. An 
attempt is made in this number to give a brief resume of the commission’s 
report. We append the outspoken criticism of that fine old Roman, Judge 
Samuel Seabury, whose individual efforts provided an unexcelled environ- 
ment for significant reform. 

It would be a good thing if the commission’s work should enable us 
eventually to say that a certain route to reform is better than any other. 
But with such variant conditions and methods of approach in the states 
such a decision may never be possible. 





It is too early for any positive appraisal of the work of the commission. 
It is accordingly too early for any serious criticism. But some causerie may 
not be amiss. In accordance with the act of 1931 the commission was made 
up of three senators, three representatives, four legislators ex officio, four 
nominees of the State Bar Association, and six appointees of the governor. 
This sort of selection afforded a wide range of interests, experience, knowl- 
edge and temperament. The commission was so various in its personnel 
that unanimous agreement on any controversial point was certain to be ‘on 
the least common denominator. That is the democratic essence. Courage 
is alloyed with timidity ; high purpose with sordid interest; noble aspiration 
with selfishness. 

Of course unanimous agreement was not necessary. But in this instance 
agreement has been unanimous. Unquestionably a number of members, if 
not all, of the commission have yielded to permit of unanimity. There must 
have been a general feeling that unanimity was an essential policy. Perhaps 
the members were correct in this. One cannot say they were not correct 
with real assurance. They constituted a political body with a vital object. 
Doubtless this object was variously interpreted by the members, and it 
would be strange if in New York any such scrambled body would not have 
members secretly or openly hostile to any disturbance of a status in which 
they have survived and attained a qualified eminence. And being a political 
body, with political objectives, the members having no individual political 
interests must have considered concessions the safer of two perilous routes. 


The shaping of the commission’s recommendations was given a dra- 
matic setting by the growth during these years of public opinion concerning 
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the one most important thing needed for New York courts. The Associa- 
tion of the Bar of the City of New York rose to a higher level of public 
service than in the past fifty years. Mr. Kenneth Dayton, chairman of its 
committee, worked extensively with others outside the Association to arouse 
and educate interest in citizens’ organizations. Probably never before in 
this country has more work been done, more effort made, more money spent, 
and more time consumed. Outside of the commission the opinion appeared 
to be universal that there should be concentration on a single objective, and 
that objective should be administrative control of all the tribunals of the 
state. Other reforms could wait for that and be facilitated by it. The de- 
mand concentrated on a judicial council “with teeth.” 

There is as yet no judicial council with more than advisory power, but 
the need is commonly expressed. In California the judicial council has been 
given for special purposes additional power and has used it intelligently. 
There is little criticism of judicial councils except that, having proved their 
value, they should possess greater powers. 

The commission’s report is most notable in respect to the way this pop- 
ular demand is negatived. There is to be a judicial council, assuming any 
measure of success for the movement, but it is to be only advisory. We 
publish Judge Seabury’s sharp criticism of this choice of policy, not be- 
cause we consider it the inevitably correct reaction to disappointment, but 
because it represents that defiance of timid policy which more often wins 
battles than does diplomacy. 


In fact we are not sure that the policy adopted by the Commission may 
not prove to be a wise one. The merely advisory council may he easily ob- 
tained and the development of administrative controls in the supreme court 
may come along speedily. The commission laid itself open needlessly to 
criticism by not clearly relating its judicial council recommendation to its 
very persuasive plan for having the supreme court develop internal controls. 
If the appellate divisions of the court, or any of them, have the power and 
the disposition, they can proceed at once to create the office of administra- 
tive judge in every district and every county. These administrative judges 
will have power to assign judges and to compel the recording of data. Those 
have proved to be essential powers in organized courts, and all courts in 
which they are exercised are organized courts. The inference that this plan 
is to tie in with the judicial council, and invoke compliance among the jus- 
tices of the supreme court, many of whom are political minded, and most of 
whom are potentates, seems clear, but not because the commission has 
aided the reader in his interpretation. 

A great deal can be said for placing the responsibility and the power for 
faithful administration directly upon the judges. In all large courts today 
there are administrative heads, though in some instances care is taken to 
see that they have no power. Where they are weak it is because they are 
chosen by their colleagues and because they are given brief terms. Under 
the plan offered appointment is to be by the appellate division and for at 
least one year. These are wise provisions. The appellate divisions have 
shown a disposition to improve the quality of justice in the supreme court. 
They have already done a good deal, the greatest, doubtless, being in the 
field of summary judgment procedure, as related in this issue by one of their 
number, Justice Edward R. Finch. Assuming the adoption of this plan the 
appellate judges will make careful selection of the administrative judges. 

It is not necessary for the success of this plan to specify in the rules 
that the administrative judge shall receive complaints and carry the duty of 
investigating them, as the Chicago municipal court act provides. The com- 
plaints will flow in as soon as there is an administrator with power to assign 
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judges, and the administrator will give attention to the complaints, because 
from them he will derive the greater and better part of his information con- 
cerning the operation of his court and the means for improving operation. 





We must hope that this alternative to a judicial council with a formida- 
ble bite will be adopted speedily. It will be an interesting experiment. It 
may show that judges who cannot be driven may be led. There is no form 
of compulsion which can make a judge’s services acceptable if he rebels in 
his heart. The cantankerousness which springs from ignorance and low 
standards can be in a measure isolated and neutralized, as the history of the 
Chicago municipal court reveals, but its cure lies in an effective method of 


hiring and firing judges. 


The commission has nothing to say concerning 


selection and tenure, and this omission, in the light of recent history, illus- 


trates again an inexcusable timidity. 





There are grounds of criticism. 


The commission has not written a 


report which gives a clear view of the critical situation impending in New 


York. 


index 
does not even 
dicial system. 


give a diagram 


It is not enough to assume that readers know 
should have been rewritten to give it logical form. 


all about it. The report 
It should have had an 


It should be readily understandable by intelligent laymen. But it 
of the 
It does not mention the criminal courts of New 


confused and disintegrated ju- 


York City. 


The average citizen will not understand the relationship, where there is any, 


between 
summary. 


various tribunals which are mentioned. 


There is no convenient 





There is still room for hope after this tedious preparation, but we doubt 
if certain members of this commission were wise in not rendering a min- 


We 


ority 


report. know there are 


members of 


the commission not ob- 


sequious to any undeserving institution who are aware of the fact that pub- 


lic opinion has reached the stage for great accomplishment. 


for bold leadership. 
politic, but it is not bold. 


Three Judges Used in Lieu of Jury 


In the issue for last August the Journal told 
of the use of two lawyers as a substitute for 
the lay jury of twelve in Seminole county, Okla- 
homa. The plan was instituted there largely be- 
cause of the lack of funds to pay jurors. When 
proposed the entire local bar volunteered. This 
naturally made it not difficult to secure waivers 
of jury trial. The plan worked excellently. The 
two lawyers in each case, as triers of fact, made 
written findings. There appears to have been 
unanimity of opinion between judge and assist- 
ants. In answer to a query, Judge C. Guy Cut- 
lip replied that if the two jurors disagreed the 
court would adopt the verdict rendered by one 
of them, but no such instance had arisen. 

In a recent letter Judge Cutlip says that his 


asks 


It only 


The commission offers it leadership which may be 


county has supplied funds for regular jury serv- 
ice, which has been resumed, but in a number of 
other Oklahoma counties the practice instituted 
in his court has been adopted. 

The proposal has often been made that we em- 
ploy three judges as a substitute for judge and 
jury in civil causes, which is not uncommon in 
other countries. And, because no experiment has 
been made under express provisions of law, the 
voluntary practice in Oklahoma has exceptional 
value. We are now allowing in ten states or more 
trial in felony cases to the court or to the jury 
at the option of the respondent. There are the 
strongest reasons why such an option should ex- 
ist. Its use has caused no ill effects and has 
greatly expedited the trial of felony cases. Why 


should there not be more than one kind of jury 
available in civil cases? 





Oklahoma Displays the “Will to Act” 


Supreme Court Assumes Power to Appoint Commissioners from Trial Bench and 
Bar—Judicial Council Created by State Bar—Efficiency in Trial 
Courts Foreshadowed 


It is now clearly evident that the American 
Bar Association’s coordination program was 
adopted at an opportune time. In recent years 
there has been a marked trend toward placing bar 
controls and bar affairs in the hands of the for- 
ward looking practitioners who most desire the 
term of bar leaders. There are many vigorous 
city and state bar associations and apparently 
every one of them is now in the hands of earnest 
progressives. This trend has been noticeable to 
the few persons who have opportunities to ob- 
serve and compare for at least five or six years, 
and it continues to gain momentum in each suc- 
cessive year. The fruits of this leadership are 
becoming more conspicuous every month. There 
is as never before in a majority of the state and 
large city associations an acceptance of duties, 
an acknowledgment of responsibility and a reach- 
ing for the powers that organization affords. 

The revolution in Illinois practice fully accom- 
plished by January first, the clearing up of trial 
calendars in Los Angeles which is reported in this 
number of the Journal, the prospects for advance 
in New York, and numerous other important im- 
provements in many cities and states are the 
basis for the optimistic sentiments above ex- 
pressed. A reading of the many bar journals 
shows clearly that the organized profession has 
strongly sensed its responsibilities and is reach- 
ing out for powers. The materials on four topics 
sent out by the American Bar Association come 
at a time when they are much needed. 

A development of the past few weeks which is 
likely to become of greater significance than any- 
thing that has been recorded since the first swing 
toward state bar integration is the union of bench 
and bar in the state of Oklahoma for the avowed 
purpose of making judicial administration what 
it ideally should be. It is no short or easy step 
in any of our states. But to this time the expe- 
rience in Oklahoma indicates that it is not change 
of existing practices which is a paramount factor, 
but the will of the judges and the lawyers of a 
state to act. Oklahoma judges and lawyers have 
become possessed of this vital attribute of a will 
to accomplish. Any desirable result is now within 
reach. 

The history of the Oklahoma State Bar since it 
acquired existence under a compulsory and in- 
clusive statute in 1929 has been inspiring. Not 
so dramatic as the history of the California State 
Bar, but less so only because Oklahoma profited 
by the struggles of the bar leaders in California 
to establish their rights. It was felt that Okla- 
homa needed one thing more and attempts were 
made to induce the legislature to sanction a ju- 
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dicial council with full rule-making authority, sub- 
ject only to the powers of the supreme court. 
These efforts were not successful, and an inferior 
sort of council, as a substitute, was not accept- 
able to leaders of the movement. 

The situation was met at the annual meeting 
of the Oklahoma State Bar on December 28 and 
29 by the creation of a judicial council to be 
composed of judges and lawyers and to be fi- 
nanced by the State Bar. 

The immediate reactions to this step are told by 
Mr. Philip Kates of the Tulsa bar, in an article 
in the March number of the American Bar Asso- 
ciation Journal, entitled A New Deal for Justice. 

That the title of the article was well chosen 
has been proved by a number of developments 
which have occurred since it was written. The 
lawyers and the judges of Oklahoma have re- 
vealed an unexampled will to conquer the diffi- 
culties in the way to reform in judicial administra- 
tion. They are likely in the near future to give 
the profession’s correct answer to the oft ex- 
pressed belief that reform cannot be expected to 
come from within the legal profession. 

On January 13 the board of governors of the 
State Bar acted upon the authority conferred by 
the annual convention by establishing the ju- 
dicial council of the State of Oklahoma, subject 
to approval by the supreme court. The person- 
nel of the council comprises one member of the 
board, one district judge, one practicing lawyer, 
one member to be named by the supreme court 
and one by the criminal court of appeals, with 
the chief justice of the supreme court and the 
president of the State Bar as ex officio members. 
This sort of a council may prove to be the most 
effective type, as will appear probable in reference 
to subsequent events. In announcing the cre- 
ation of the council the Oklahoma State Bar 
Journal (Jan. 1934, p. 193) concluded as follows: 

“It is the purpose of the judicial council to carry 
on the research work and to aid and advise with 
the courts in the advancement of the science of 
jurisprudence, and more particularly at this time, 
to speed up the trial of cases.” 

Council Asks Bar Opinion 

The basis for this assigned purpose was writ- 
ten into the State Bar act. The February num- 
ber of the Bar Journal carries a report of the first 
meeting of the judicial council, submitted by 
Chairman A. R. Swank, of the Stillwater bar. 
To enable readers to understand the course of 
events the following excerpt from the first report 
is quoted: 

“In line with the idea expressed by the lawyers 
of the state at the McAlester meeting, it was de 
termined to first center all effort in the working 
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out of a plan, to be submitted to the supreme court, 
as a suggested method under which the congested 
docket of the court might be cleared. It was 
brought to the attention of the council that the 
supreme court had already submitted a number of 
records of pending cases to the district judges of 
the state for tentative opinions to be used in the 
aid of the court. This plan was approved by the 
judicial council. The question of the propriety and 
advisability of submitting such records to an ap- 
proved list of lawyers throughout the state was 
then discussed at length, and the plan was approved 
in principle. The judicial council hesitated to rec- 
ommend to the supreme court such a drastic 
method of meeting and working out its problem 
and before doing so, it was determined to approve 
the principle of the plan and then await the reac- 
tion of the bench and bar throughout the state 
before making further recommendations. It was 
the consensus of opinion of the members of the 
judicial council that this method should be brought 
to the attention of the bench and bar of the state 
by the chairman of the judicial council in this 
communication, and that an invitation should be 
extended to all who are interested to make sug- 
gestions. It was also recommended that the bench 
and bar of the state be invited, through direct com- 
munication with the chairman, to make suggestions 
as to the scope of the activities of the judicial 
council, its jurisdiction, its limits, its powers, and 
methods to be used. 

“The judges of the supreme court, the board of 
governors of the State Bar, and many judges and 
lawyers who have given the matter thought have 
come to the conclusion that this is a step in the 
direction of a more efficient administration of jus- 
tice. One of the principal results of this reform 
is that it brings to bench and bar a far greater 
recognition of the fact that they together constitute 
the judicial department of government. The as- 
sumption of this responsibility brings a desire that 
the judicial department of government shall per- 
form its duty to all the people in such a manner 
as to produce a more perfect administration of 
justice. The people as the sovereign power of the 
state, having created the bench and the bar, de- 
mand that they meet their responsibilities. The 
citizenship, where thought and expression is given 
to the idea, are coming more to the conclusion that 
the power for judicial reform is in the bench and 
bar and not in the legislature. 

“The thought is coming more to be expressed 
that the administration of justice is a specialized 
governmental service and that the specialists are 
the members of the bench and bar; that they alone 
have been trained for this purpose. The people, 
through the legislative department of government, 
have properly exercised their right to create courts 
and to prescribe a code of laws outlining their 
powers. Certainly this is within the legislative 
power. The objection comes when the legislature, 
by law, prescribes the procedure through which 
these powers are put in effect. Thinking citizens, 
lawyers and laymen alike, are coming to the con- 
clusion that the legislature should tell the courts 
what they can do and then put upon the courts the 
responsibility of doing it, and the manner of 
doing it.” 

Supreme Court Action 

It will be observed that the supreme court had 

already undertaken in a most practical manner 
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the execution of its first part in the great program 
outlined by appointing thirty-five commissioners 
from among the district court judges to assist in 
deciding appealed civil cases. As mentioned in 
this Journal (Oct. 1933, p. 89) Oklahoma has had 
an unprecedented volume of litigation. Its su- 
preme court receives twice as many appeals as 
arise in Kansas. Resort has been had to commis- 
sioners before, both those appointed from the 
bar and from the trial bench, but on statutory 
authority. The recent move is based upon the 
power of the supreme court to act on behalf of 
litigants by appointing commissioners under its 
own authority. 

The January number of the Oklahoma State 
Bar Journal published also an article by Chief 
Justice Riley (Solving the Law’s Delay in Okla- 
homa, p. 195) in which the efforts of the court 
in recent years were set forth. By the employ- 
ment of law clerks the court established itself as 
able to keep abreast of its docket entries. In 
1932 it gained by seven cases; in 1933 by thirty- 
seven cases, but began this year with a carry over 
of 2,000 cases. This is 1,000 less than ten years 
ago, when fifteen commissioners were appointed, 
who worked four years, at an expense of half a 
million dollars, but did not reach the goal. 

About two years ago the Chief Justice reported 
to the State Bar that it would take 350 years to 
catch up at the rate then established. A year 
later the estimate was fifty years. Then came 
the plan for using the spare time of district court 
judges. But the high resolve was not to be satis- 
fied with part recovery of lost ground. As men- 
tioned by Mr. Philip Kates in the American Bar 
Association Journal there was seen to be a need 
for using a good many more commissioners. They 
could be had by supreme court appointment and 
from the bar only. The report of the judicial 
council above quoted explains how this proposal 
was dealt with. At first it was thought there 
should be a great number of appointments from 
the bar to act individually. 

But the (as yet) unpublished minutes of the 
judicial council meeting of March 3 show that 
a more mature plan was evolved, the bar re- 
action having been most encouraging. It was 
voted to have the lawyer commissioners sit in 
committees of three, one to be the presiding of- 
ficer. Further that the board of governors be 
requested to submit the names of at least three 
hundred lawyers, from which list the council 
would select the personnel of the several com- 
mittees. It was voted that the number of com- 
mittees be limited to fifty and apportioned to 
the judicial districts. A sub-committee was cre- 
ated to draft complete plans for the operation of 
the scheme. 

The hope is that the accumulated cases on ap- 
peal shall be disposed of during the current year. 


Simplifying Appellate Procedure 
Meanwhile the supreme court has been studying 
methods for increasing its own efficiency. In that 
state, as in many others, appellate procedure has 
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produced a mountainous burden of unnecessary 
work. Mountainous at least in comparison with 
the simple procedure in Canada and England. 
Lawyers prepare too much in the record, burden- 
some to them, expensive to clients and making 
a crushing load for the tribunal. 

Here the question of power to make rules is 
met as in the appointment of commissioners, and 
the court is of the opinion that the power must 
be commensurate to the very clear responsibility 
imposed upon the judicial department by the 
constitution. As a constitutional principle this 
has been in recent years the subject of emphatic 
declarations. There has been little said in op- 
position, but the supreme courts in the states 
have been reluctant to act, preferring to take a 
chance on intelligent legislative action. In re- 
spect to admissions and disbarments there have 
been cases in which the principle of adequate 
rule-making authority has been relied upon, and a 
disposition shown to leave the way open to an 
extension of the principle to enable the courts to 
function in the handling of litigation. 

At the time this is written the supreme court 
and the judicial council are engaged in drafting 
amendments to the rules for appeals. As is al- 
ways the case with procedural rules, much lies 
in their administration. A court bent upon saving 
time which has been squandered with no ad- 
vantage to adjudication should be able to go a 
considerable distance. It is difficult to believe 
that in this country the simple sensible practice 
of the English court of appeal can be equalled, 
for there the trial judge’s notes take the place of 
most of our cumbersome records. But if the 
settlement of exceptions were accomplished 
promptly after trial with full responsibility on 
the shoulders of the trial judge to approve only 
neeced testimony, there could be great progress, 


and in non-jury cases it would be extremely 
effective. 
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May Banish Delay in Trial Courts 

It will be seen that the attitude of the Okla- 
homa Supreme court in respect to needed reforms 
in the appellate field, however important and 
necessary these are, leaves still the great field of 
trial courts. In these courts we do not know 
that Oklahoma differs from the average situation 
throughout the country. There appears to be 
few if any jurisdictions where changes would not 
be needed if the bench and bar were to enter 
earnestly upon a campaign to make justice as 
efficient as is now possible. 

In Mr. Kates’ article referred to above we find 
that the Oklahoma constitution confers general 
superintendence over the trial courts upon the 
supreme court. It is contended also that by der- 
ivation from the English judicial system and by 
reasonable implication one must presume that the 
judicial department is not bereft of the ordinary 
and necessary powers of self-regulation. There 
appears to be no view of the separation of pow- 
ers which can justify a transference of reg- 
ulatory power from one department of govern- 
ment to another without a specific text. Kates 
says: “American courts charged by the consti- 
tution to administer justice speedily must have 
full power over procedure unless the constitution 
creating them limits that power.” 

It will be seen then that the campaign in 
Oklahoma to be consistent must be on all fron- 
tiers, and that it is not a question of powers and 
duties, which are clear, but a question of the 
will to act. 

There is rather general satisfaction, at least 
among lawyers, with judicial administration which 
cannot be charged with gross injustice through 
delays. There are “ordinary delays” which do 
not annoy the profession, but often appear to 
the litigant and the witness as comparable to 

(Continued on page 162) 


It is high time that we stopped having an administration of 


justice that is lacking in administration. 


It is understandable how 


a sparsely settled agricultural community came to develop a court 
system in which each unit was, save for appeals, independent of 
every other unit; but there is no adequate excuse for the continu- 
ance of this regime in an age in which it is an absurdity.—/con Car- 
roll Marshall. 


A country may be greater than its rulers, greater than its law 
makers, but it is not greater than its courts of law, for “by these 
shall all men know” what a nation is, because only by the wisdom, 
the honor, the integrity and the fearlessness of its courts, including 
the bench, the bar, and all others who serve the courts in any way, 
can the character of a nation be preserved and social justice be 
made a reality.—William L. Burdick. 








Prompt Trial in Los Angeles Court 


Use of Pro Tempore Judges Chosen from Bar and Centralized Calendar Con- 
trol Banish Delay—Great Saving Effected in Jury Expense 


Our civil trial calendar has never been in as excellent condition 
as it is today; I do not hesitate to say that it is doubtful whether 
any court of our size in the United States can submit as good a 
record. That this situation has been maintained during the past 
year under circumstances that have rendered accomplishment more 
difficult, is a fact well known.—Judge Marshall F. McComb. 


The value of organization and administration in 
the judicial field is emphatically demonstrated by 
the report of operations during the year 1933 in 
the superior Court of Los Angeles. This court 
may well now say that it has abolished delay 
in reaching trial. For three years it has oper- 
ated under an effective system of control of 
calendars and for less than one year under a 
“single master jury panel” which has afforded a 
great saving in expense. 

The statistics are sensational. In January, 1931, 
cases were reaching trial after being on the cal- 
endar over fifty months. Improvement came 
swiftly, for this period had been reduced to 
eleven months on June 1, 1931.1. The graph 
showing the time after motion to set and trial 
shows a new small peak for the vacation months, 
reaching to twenty-one weeks. During all of 
the year 1932 progress was made until, on Nov. 
1, cases were tried less than six weeks after 
being set. The line on the graph kept near the 
horizontal from that time, and at the close of 
1933 it stood at approximately five weeks. 

Los Angeles County is one of the most diffi- 
cult jurisdictions in the country owing to the 
rapid increase in population in the past decade. 
The increase in litigation was doubtless even 
greater than increase in population. The supe- 
rior court was increased to fifty judges and this 
number was augmented by the assignment of 
judges from other counties. Since these judges 
also serve on the intermediate appellate court 
the trial business, civil and criminal, is not the 
entire measure of their work. On the other 


hand, the municipal court of the city of Los, 


Angeles takes care of misdemeanor cases and 
preliminary hearings in felony cases and has jur- 
isdiction concurrent with the superior court in 
most civil actions involving from $300 to $1,000. 


1At first there were four “master calendar” depart- 
ments. In December, 1931, these were combined, with 
better results and the restoration of three judges to trial 


work. The department communicates with trial counsel 
the day before the case is to be called and assigns a 
courtroom, With this system it is possible to curb the 
desire for continuances merely to stall. Judge McComb 
says: : 


“At the present time, we grant no continuances unless 
a proper showing is made that the attorney is actually 
engaged in the trial of another case; otherwise the case 
is either forced to go to trial, or, if there is a valid rea- 
son for postponing it, and we are very strict in de- 


The following data are taken from the report 
made to the close of last year to Presiding Judge 
Hartley Shaw by Judge Marshall *. McComb, 
who has had charge of the calendar department: 


Civil Cases 








Dec. 8, Dec. 8, Dec. 31, 
1931 1932 1933 
Cases set for trial...... 1,784 1,244 914 
Cases awaiting trial un- 
er err errs 4,805 
Total cases at issue 
and untried ....... 6,589 1,244 014 


In the fifty-four weeks covered in the last 
report 9,347 cases were set for trial and 9,938 
cases were disposed of. 

An excellent analysis of the situation, written 
by Mr. Ewell D. Moore, of the Los Angeles 
Bar, appeared in the Bar Bulletin for Feb. 15, 
1934. It is there stated that it could be ex- 
pected that the 914 cases awaiting trial on Jan. 
1, 1934, would be tried before the end of that 
month. 


Use Practitioners as Judges 


One of the factors contributing to the situa- 
tion was the employment of pro tempore judges 
chosen from the practicing bar throughout the 
past year. There were 210 such judges who tried 
636 cases. There was a reduction in the num- 
ber of visiting judges to an average of two, while 
the time of one municipal court judge was 
available. The work done by pro tem. judges 
equalled the full time for a year of two judges. 

Concerning this use of practitioners to help 
out a busy court, Judge McComb has supplied 
the following information: 

“The use of pro tempore judges was provided 
for in an amendment to article VI, Section 5 of the 





termining what is a valid reason, the matter is placed off 
calendar with the understanding that it can be reset by 
stipulation of counsel, or, if counsel refuses to stipulate, 


then upon motion to reset after ten days have elapsed 
from the date it has gone off calendar, at which time it 
will be reset for trial within the succeeding ten days. 

“As a consequence, we no longer have continued cases 
trailing over a period of four or five months. Our 


calendar is up to date at this time; cases are being tried 
within thirty-five or forty days as contrasted with the 
two years’ delay which formerly obtained under the old 


system,” 
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constitution of California, adopted in 1928, as fol- 
lows: 

“*U'pon stipulation of the parties litigant or their 
attorneys of record a cause in the superior court 
or in a municipal court may be tried by a judge 
pro tempore who must be a member of the bar 
sworn to try the cause, and who shall be em- 
powered to act in such capacity in the cause tried 
before him until the final determination thereof. 
The selection of such judge pro tempore shall be 
subject to the approval and order of the court in 
which said cause is pending and shall also be sub- 
ject to such regulations and orders as may be 
prescribed by the judicial council.’ 

“During the year 1933 about 636 cases were tried 
by 210 pro tempore judges, and this has been of 
considerable help to us. Such judges are usually 
selected from the attorneys present in the court 
room of the calendar department at the time the 
stipulation is signed. No compensation is provided 
for by law; in fact in the majority of cases the 
pro tempore judges do not demand a fee. Where 
a fee is stipulated, about $25.00 a day is the average 
charge. 

“A pro tempore judge, after being duly ap- 
pointed (as per form of order enclosed) has the 
same powers and rights that any superior court 
judge might have; however, this power is limited 
to the one case for which he has been designated. 
In each new case tried by him, a separate order 
appointing him pro tempore judge is required. 
These judges have been used in civil jury and non- 
jury cases, probate proceedings and domestic rela- 
tions matters. 

“Rooms formerly used for county offices are pro- 
vided as their court rooms. These are made avail- 
able by shifting to other quarters some of the 
county departments not necessarily requiring cen- 
tral locations. Of course these rooms must be of 
sufficient size to accommodate the parties and liti- 
gants, but need not necessarily be as large as the 
permanent court rooms. 

“The reaction of the bar regarding the use of 
pro tempore judges is favorable; it is only reason- 
able to assume that where an immediate trial is 
desired by both parties, that this arrangement 
would be satisfactory.” 

Since eighty per cent of the civil trials in 
this court are without juries it would seem, 
with trial likely to be had within a few weeks, 
so that little or nothing can be gained by re- 
fusing, counsel would find it easy to stipulate for 
trial before a pro tem. judge. The court should 
be able through this constitutional provision to 
keep fully abreast of its work. It seems un- 
fortunate that no compensation is provided by 
law for such practitioner-judges. This objec- 
tion should be removed by legislation. It is 
economical to enlarge a court to any extent 
needed to afford prompt adiudication and the 
public can well afford to pay reasonable fees. 
Probably regular judges do not sit in trial work 
more than 220 days per year, the rest of their 
time being devoted to motions. If the state 
paid $50 per day to pro tem. judges the expense 
would cover as much actual trial work as a 
regular judge and the cost would be $11,000 for 
the year per judge. Doubtless the service could 
be had for less and there would be a further 


saving in the cost of maintaining a courtroom. 
As has been said frequently, such service could 
be made available wherever parties really want 
to reach trial speedily, relying on an arbitration 
statute if there is doubt as to a constitutional 
power. And the parties could contract for for- 
mal trial, with application of all the rules of evi- 
dence, presided over by a lawyer-arbitrator. 


Economy in Use of Juries 


Jury trial in the past two years received a 
blow from an unexpected quarter when civil 
authorities were unable to appropriate sufficient 
money. In the Los Angeles superior court the 
“single master jury panel” was adopted, with 
a saving of $19,965 and the trial of fifty-one 
more cases than in the preceding year. The cost 
to the county was reduced from $61.05 per case 
to $32.90. Judge McComb gives the following 
information about the system: 

“No specific number of jurors are summoned 
each time. The trial calendar is carefully studied 
in advance to ascertain the approximate number of 
jurors required for all of the civil jury depart- 
ments, and these are impaneled in one jury as- 
sembly department presided over by the calendar 
judge. Jurors are privileged to serve twenty days 
in the jury box, and are paid $2.00 a day in the 
trial of civil cases, and $3.00 per day in criminal 
cases. At the end of the twenty-day service, jurors 
are discharged and can not serve again until after 
a lapse of two years. 

“In this county about one-fifth of the civil cases 
are jury cases. A fee of $24.00 to take care of 
the jury cost for the first day must be posted with 
the clerk of the county at least ten days prior to 
the date of the trial. The litigant must pay a jury 
fee of $24.00 each day plus mileage, to compensate 
the jurors engaged in the trial of the case; the 
county, however, is required to pay the fees and 
mileage of all surplus jurors. Hence the savings 
accomplished to the taxpayers of this county, as 
represented in our report dated December 5, 1933, 
to Judge Hartley Shaw, must necessarily be ef- 
fected through the inauguration of a single jury 
assembly department, thereby eliminating the large 
number of surplus jurors formerly maintained in 
each civil jury department.” 


Juries in Criminal Cases 


In the last seven months of 1933 the pooling 
of jurors in criminal branches was in effect, 
according to a report made to the presiding judge 
by Judge B. Rey Schauer, in charge. It is evi- 
dent that jury trials consume more time in 
criminal than in civil cases, and there is no 
recourse through the payment of fees. The av- 
erage cost per case under the new system, for 
jury trial in criminal branches, was $143.36; 
but there was one judge who clung to the old 
system, and although he borrowed jurors from 
the master jury panel to some extent, without 
cost to his court, the average jury cost with 
him was $492.48, or $349.12 more than the cost 
under the pooling system. 

The net actual saving to the public under the 
new system, in seven months, was $60,856.73, 
or more than forty-nine per cent. 








Reforms Proposed for New York Courts 


Commission Files Report After Nearly Three Years?’ Work—Judge 


Seabury 


Voices Indignant Protest on Omission of High Powered 
Judicial Council 


On March 6, after the following article was in type, Governor Lehman sent 
to the legislature a special message in which the strongest backing was given 


the proposals of the commission. 


The governor asks for the creation of a ju- 


dicial council and a law revision commission, for the appointment of adminis- 
trative judges in the supreme court, and for small claims branches in the courts 
of limited civil jurisdiction. As temporary aids he asks for referees to decide 
non-jury cases in the supreme couct, d.scovery procedure, and reterees to hear 
and report to the court in automobile negligence cases, as in Massachusetts. 


(Reported in New York Times March 7 


The principal submissions of the New York 
Commission on the Administration of justice, 
which filed its report with the legislature on Jan. 
25, were in respect to a state judicial council and 
a law revision commission. The judicial council 
recommended is one composed of judges, lawyers 
and two citizens “unrestricted as to type.” It is 
thus similar to nearly a score of other judicial 
councils, and it resembles them in having no 
function except to collect data, study needs and 
make recommendations to the legislature and the 
judges. 

ine law revision commission is intended to be 
a continuing body of “students of the law” de- 
voted to consideration of the substantive statu- 
tory law with a view to scientific revision in the 
light of modern conditions. It will be related to 
the judiciary only because defects in the sub- 
stantive law are frequently brought to light in 
litigation. It will be concerned especially with 
the modernizing and harmonizing of private law, 
leaving the legislature, which has no time and 
little fitness for this technical work, to concen- 
trate upon public law and administration. 

The creation of such a revisory commission, 
comparable to some extent with the ministry of 
justice in other nations, has been under consid- 
eration for ten years in New York. There is no 
precedent in this country, although the legislative 
drafting bureaus in a few states where they are 
best organized, go far to meet the need. 

In recommending the advisory judicial council 
New York trails along a decade behind our more 
progressive states and stops just at the stage 
when long experience in a number of states has 
compelled opinion to demand far larger powers. 
For some reason not on the surface bench and 
bar leaders in New York have looked askance 
upon the judicial council. Perhaps it was be- 
cause the idea did not originate in New York. 
Encouragement of the idea came only when 
recognition was unavoidable, and then in the 
mildest possible form. 

The Commission’s printed report (legislative 
document No. 50) comprises fifty-seven pages, 


, editorial comment March 8.) 


with discussion of the troubles and proposed rem- 
edies for all the trial courts of the state, including 
the justices’ courts. It does not contain the text 
of various bills submitted to the legislature. An 
attempt will be made to give an idea of the more 
significant recommendations. 

The space devoted to the general trial court, 
called the supreme court, indicates the importance 
of this tribunal and its need for improvement. 
Thirteen specific recommendations are made, 
which will be summarized as briefly as possible. 


1. State-wide assignment of justices. 


It is recommended that more effective use be 
made of the present power to assign judges for 
work in other districts than those in which they 
reside. It seems absurd that the power has been 
largely wasted because it has politely waited upon 


the judges’ “personal consent.” 


2. Enabling county judges and surrogates to sit 
in the supreme court. 


The demand is made for an “immediate con- 
stitutional amendment” so that 141 judges may 


be eligible to assignment on trials where they are 
needed. 


3. Restoration of civil jurisdiction to the county 
courts in Greater New York. 

This moderate improvement appears to require 
a constitutional amendment to correct the evils 
of a constitutional amendment of 1927. 

(At this point the report prepares the reader 
for four plans, the first to be state-wide in op- 
eration, and the others, being 5, 6, and 7, op- 
tional with counties, “each of which may decide 
for itself whether it wishes to bring the work of 
its courts up to date.” The italicized words (not 
so treated in the report) seem to show that the 
commission is painfully afraid of giving offense 
to those who profit by court paralysis. ) 


4. First plan. Use of discovery powers of the 
court for reduction of delay. 
Discovery procedure receives an o.k. It is 


good and relatively painless. We learn that with- 
out discovery 74 percent of the cases started in 
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the supreme court are never tried but “remain 
on the calendars undisposed of until actually 
called for trial” which may mean for several 
years. Also, in states employing discovery many 
cases are disposed of (settled, evidently) without 
trial, and the few remaining are much simplified. 


5. Second plan. Discovery procedure developed 
in Massachusetts. 

It is proposed that there be an early reference 
of cases to referees to be named from a panel 
prepared by the appellate division and paid by 
the county, presuming that a county wants to 
assume the expense and the judges wish to adopt 
the procedure. The referee hears the case but 
does not determine it. The plan is said to be 
particularly applicable to tort actions. Of course 
a liberal employment of this policy would over- 
come all the delays in any court, but it implies 
waiver of jury trial, the beloved arcanum of the 
debtor defendant. The judges doubtless could 
do much to secure adoption of the practice if 
they exerted themselves, and there should be a 
reasonable jury fee to assist. In Massachusetts, 
of 2,000 such references which were examined, 
89 percent were finally disposed of without trial 
and at an expense to the county of between $34 
and $39 each, which is a small item, compared 
with the cost of jury trial. This procedure might 
meet the competition with arbitration of which 
the bar is jealous. 


6. Third plan. Temporary referees to preside 
over jury trials on consent. 

The Commission says that in 1927 this plan 
was advanced by the appellate division, first dis- 
trict, and the proposal is sent to the legislature 
separately, with a memorandum on the constitu- 
tionality. It is neither approved nor disapproved. 


7. Fourth plan. Use of temporary referees in 
the trial of non-jury and equity cases. 
The report says that there should be legisla- 
tion to permit this so that the judges may devote 
all of their time to jury cases. 


8. Provision for the appointment in each district 
or county of an administrative judge. 

Here we come to a proposal which the com- 
mission evidently feels strongly about. It is 
plausible to assume that the power to be exercised 
by administrative judges is relied on to do what 
many persons would prefer to assign to a judicial 
council with adequate powers. It is proposed 
that supervision of the administrative work in 
each county or district should be by a judge 
chosen because of special qualifications to serve 
for not less than one year. The plan is to be 
adopted either through legislation or appellate 
division rules. Apparently the commission is 
satisfied to leave determination of this point to 
persons unknown. Of course it would be highly 
preferable to have the judiciary take this in hand 
without legislation. In the absence of conflicting 
law the court could make appropriate rules on 


the constitutional theory now well accepted that 
the court has responsibility for rendering justice 
in the most efficient manner and the power is im- 
plied. In the New York supreme court the rules 
would naturally be made by the four appellate 
divisions as a body. They have already made 
very significant improvements in procedure and 
in the operation of the courts and their power, 
instead of being exhausted, is still largely unused. 
The report contains a suggested draft rule which 
provides for appointment of an administrative 
judge in each department whose duty would be 
to fix the time for special and trial terms, assign 
justices to hold such terms, recommend to the 
appellate division new rules and amendments to 
rules which the appellate division is empowered 
to make, and “make such recommendations as he 
believes will promote the efficient transaction of 
business and the orderly administration of busi- 
ness.” This is the euphemistic rendering of rather 
blunt phrases which in certain jurisdictions have 
done so much to make justice real. To promote 
uniformity in a department the administrative 
judges shall meet and confer, on request of the 
presiding justice of the appellate division, and on 
request of the four presiding justices all of the 
administrative judges shall meet to promote uni- 
formity throughout the state. They may formu- 
late rules and changes in rules to be recom- 
mended for adoption. They shall have power to 
control the clerks and other court officials and 
shall make monthly reports to the appellate divi- 
sions which appoint them. 

The foregoing proposed rule would supply the 
ground work for management of the supreme 
court and would fit into the advisory judicial 
council scheme. Their reports would insure data 
for the council and they would become the field 
agents under the appellate divisions for such ad- 
ministrative plans as the council might formulate 
and the appellate divisions adopt. 

In the main it is but a natural enlargement of 
functions which have gravitated to the appellate 
divisions. The scheme borrows considerably from 
administrative systems in the Cleveland common 
pleas court, the Detroit circuit court and the 
municipal court of Chicago, all of which were 
studied by the Commission. [t has the virtue of 
encouraging the court, both as a trial body, and 
as a court of review, to assume the initial respon- 
sibility of efficient operation. 

9. Adoption of modern éalendar practice. 

The Cleveland calendar plan should be adopted 
for all counties in which several courtrooms are 
in session at the same time. All judges but one 
are released from calendar work. The special 
clerk keeps attorneys posted as to the position 
of their cases on the calendar and passes on all 
routine motions for continuances. This simple 
and sensible arrangement saves a great deal of 
time and expense for the courts, lawyers, parties 
and witnesses. 
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10 Adoption of jury pooling. 

This plan originated in Chicago more than 
twenty-five years ago, has spread considerably, is 
now used in Buffalo, and saves a great deal of 
time and money otherwise wasted. 


11. Abuses from adjournments. 


By concentrating motions to continue cases in 
an administrative judge the trial call can be 
stabilized and the court protected against shrewd 
manipulators. 


12. Vacations of judges. 
At least until calendars throughout the state 


are up to date, vacations should not exceed two 
months. 


13. Longer court year. 


In counties where calendars are six months or 
more behind the courts should be kept busy ex- 
cept during July and August. 


Appellate Practice 


The report appears to make no reference to 
the court of appeals or the appellate divisions 
in respect to their essential function, because 
they are not chargeable with delaying justice. 
But since appeals from practice orders are com- 
mon in New York City it is recommended that 
such appeals be abolished. The waste involved 
in successive appeals is pointed out but no advice 
is given because a constitutional convention is in 
the offing. “While successive appeals are actually 
taken in a small number of cases the threat is 
one that is present in every case.” The Commis- 
sion favors authorization of the higher court to 
enter wherever possible a final judgment instead 
of remanding for new trial. 

Limited Civil Jurisdiction 

The surrogates courts are given a clean bill 
of health. The county courts, not being crowded, 
are found able, under suitable legislation, to aid 
the supreme court. The New York City “city 
court,” with civil jurisdiction to $3,000, is found 
to be distressingly glutted, and to be used in con- 
siderable measure to do work within the juris- 
diction of the municipal court. The Cleveland 
calendar plan is recommended; the county courts 
may lend aid if permitted by a constitutional 
amendment; further improvement is told to wait 
for other changes. Presumably litigants may in 
time find the municipal and supreme court juris- 
dictions more advantageous and so relieve the 
city court. 

The municipal court is the largest court in the 
world in the number of judges and volume of 
business. It has never been fully unified, having 
judges elected in various small districts. But it 
has an executive head and there has been prog- 
ress toward centralization. The actions begun in 
1932 were 530,686 and there were 308,516 sum- 
mary proceedings instituted. Judgments amounted 
to $54,329,252. The commission recommends, 
among various things, a more complete statistical 
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system, a more rigorous use of the power to as- 
sign judges, a better calendar plan, denial of jury 
trial in cases involving less than $250, and con- 
sideration of the use of small claims branches 
for informal adjudication. 

There are up-state 105 inferior city courts un- 
der six different names and with no uniformity 
as to structure or jurisdiction, no supervision or 
proper reporting. A draft of a uniform city 
court act is to be handed to the legislature, con- 
taining also rules for practice. 

Finally we come to justices of the peace, of 
which there are about 1,500 in the state. It ‘s 
recommended that the justices of all towns hav- 
ing less than 10,000 population be separated from 
their duties as members of the town board and 
their number be reduced from four to one. In 
the larger towns the number has already been 
cut from four to two. 

The Commission says that little more could be 
done, however inadequate these recommendations 
are, without a constitutional amendment. By 
taking the justice out of the constitution “the 
way will be open for the establishment of district 
courts in the rural and semi-rural portions of the 
state, without regard to age-old patterns which 
have long since lost all contact with reality.” 

This does not go far in settling this important 
issue. Ten thousand politicians will arise to pre- 
vent adoption of such an amendment. But if 
the way is cleared New York will have to go no 
farther to learn how to provide justice in rural 
districts than just across the St. Lawrence River. 


As to Criminal Jurisdiction 


The report informs us that the Commission has 
undertaken two huge jobs. It has made a pre- 
liminary study of the penal law and has worked 
out a classification and tried it out in the field 
of crimes against the government. The hope is 
expressed that this work will be carried through 
in time by the projected law revision commission. 
The penal law is scattered widely; it has no con- 
sistency in form or body; it is the precise op- 
posite in all respects of what.a penal code 
should be. 

More extended work has been done respecting 
criminal procedure. A revision of several chap- 
ters of the code will be submitted soon to the 
legislature for immediate enactment. 

It is a singular fact that the report makes no 
mention of the criminal courts as such, especially 
those in New York City, and particularly the 
magistrates court which was riddled by Judge 
Seabury and the Hofstadter committee, and which 
Mayor La Guardia would like to abolish. 

The Commission has not completed all its proj- 
ects, some of which are barely mentioned in the 
report, and so asks for continuance for another 
vear. 


Judge Seabury’s Criticism 


The first vigorous reaction to the Commission's 
report came in the address which Judge Samuel 
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Seabury delivered, as president of the New York 
State Bar Association. 

“Personally, I believe that there should be a 
Judicial Council with the specific duty to direct 
and control the administrative agencies of justice 
within this state, and that it should be vested 
with ample power to effectively discharge the re- 
sponsibilities imposed upon it. These responsi- 
bilities should include the coordination and di- 
rection of the judical force of the state, and 
should so direct them as to eliminate the defects 
of our system and insure a proper administration 
of justice. Today, our judicial system lacks such 
coordination and administrative direction, with- 
out which I think it is quite absurd to suppose 
that so large a judicial force as we have in this 
state can function effectively. 

“Extracts from the report of the Commission 
on the Administration of Justice were published 
in the press only on January 25th last. Sufficient 
opportunity to study all its recommendations and 
suggestions has not yet been afforded the profes- 
sion. It does advise, however, a Judicial Council, 
but for such limited and innocuous purposes that 
I confess to the keenest disappointment in the 
recommendations. Many members of the profes- 
sion, I believe, had hoped that, after all of its 
labors, the Commission on the Administration of 
Justice would recommend a Judicial Council that 
was really worthwhile. After indicating the lim- 
ited powers which the Commission thinks it ad- 
visable to confer upon the Judicial Council, the 
report of the Commission says: 

‘We have carefully considered proposals that the 
Judicial Council have powers broader than these. 
Our opinion is against further powers or duties at 
this time.’ 

“The Commission then suggests the possibility 
of constitutional difficulties and the doubts that 
have arisen from their own experience, and 
declares: 

‘To attempt too much, in our opinion, will be a 
serious error because the ramifications and prob- 
lems presented by our state-wide judicial system 
are too vast. If the Judicial Council concentrates 
on a full utilization of its powers in obtaining, com- 
piling, analyzing, and publishing the data on the 
business of New York’s judicial system, and then 
makes scientific recommendations on the basis of 
those facts, the most important distance along the 
road of law reform in this state will have been 
traversed, because the facts will produce an in- 
formed opinion, the force of which will prove de- 
Ccisive, 

“The Commission itself had delegated to it 
the task of supplying the people of this state 
with the information referred to; and yet, after 
two and a half years of labor, we are informed 
by the Commission that the task of compiling, 
analyzing, and publishing the data on the busi- 
ness of New York’s judicial system is still to 
continue, without relief in the meantime. The 
problem has become so acute that we cannot put 
it off while statisticians merely collect and pub- 
lish further data. The character of the evils and 
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abuses which exist in our judicial system are well 
known to the people of this state. These evils 
require prompt and effective action, and in my 
humble judgment the legal profession ought to 
insist that it be taken. On this subject, let me 
quote from a recent address by Judge Thacher, 
the distinguished president of the Association of 
the Bar of New York City, in which he said: 

‘What we lawyers need is not another commit- 
tee, or another survey. We have too many un- 
executed plans. We need action—political and 
administrative—which may not be had by filing 
reports of Bar Associations with the Legislature, 
or by passing resolutions. It is time to tell the 
Legislatures, the local authorities, the chiefs of 
police, the district attorneys, and the judges them- 
selves, what must be done, and done promptly, if 
the people are to be safe in their homes and have 
justice in their courts.’ 

“T should not be frank if I did not state the 
disappointment which I sincerely feel at the rec- 
ommendations of the Commission in reference to 
a Judicial Council. I believe them to be wholly 
inadequate to meet the grave situation which 
confronts the people of this state at this time. 
The Judicial Council which it suggests is one 
without real power. It seems to me it is only 
another one of the many empty gestures for 
legal reform in this state. The reason why the 
Commission are against conferring further powers 
and duties ‘at this time’ upon the Judicial Council 
is that: 

‘To attempt too much, in our opinion, will be a 
serious error because the ramifications and prob- 
lems presented by our statewide judicial system are 
too vast.’ 

“In other words, the anxiety of the Commis- 
sion not to ‘attempt too much’ has led them 
frankly to throw up their hands and admit that 
the whole problem is ‘too vast’ for them to rec- 
ommend effective action in relation to it. This 
seems to me to be a complete surrender, while 
at the same time keeping alive a false hope that 
something useful may be accomplished. 

“Of course the problem is a difficult one. 
Everybody knows that. That is the reason why 
all this effort has been expended to appoint the 
Commission on the Administration of Justice. It 
was hoped that it would make some real recom- 
mendations which would give administrative or- 
der to the disorganized and uncoordinated judi- 
cial activities of this state. After two and a 
half years of labor, a Judicial Council is sug- 
gested, which will be a weak, ineffective and al- 
most inanimate body. The reasons why nothing 
further should be done are expressed in the timid 
confession that the committee finds that 

‘The ramifications and problems presented by our 
statewide judicial system are too vast.’ 

“Frankly, it seems to me that this is neither 
an adequate explanation nor a sufficient excuse 
for the failure to recommend something which 
would be genuinely worthwhile.” 
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Analysis of Appeals from New York Supreme Court 


Based upon studies made by the Law Institute 
of Johns Hopkins University, under the direction 
of Herman Oliphant, the New York Law Society 
has compiled data concerning appeals in a pam- 
phlet entitled “Some Aspects of Appeals’.” This 
represents probably the first serious attempt to 
analyze appellate work and must be of value in 
other states as well as New York. It is timely 
in view of the fact that the recent report of the 
legislative commission virtually ignores the appel- 
late function. It does, however, present as an 
estimate the cost of printing briefs and records 
as more than $1,000,000 annually.* Probably the 
commission was not interested because the ap- 
pellate courts are “up with their work.” This 
situation is qualified in the present survey by the 
fact that there is considerable delay attributable 
to counsel who do not put their cases on the 
calendars as promptly as they might. 

The survey covers cases in which money judg- 
ments were rendered for plaintiffs in the supreme 
court of New York County and which were dealt 
with on appeal in the first division of the appel- 
late department in the year 1930. 

The constructive findings of the analysis were 
to the effect that there could be a great saving 
to litigants if only essential parts of the record 
were printed; that in the average case months 
could be saved by promptness on the part of 
counsel; that a great saving would result if or- 
ders for retrial were avoidable; and that fewer 
appeals are taken in jury cases than in non-jury 
cases, and in the former class judgments are re- 
versed less often. 

The cost of printing the briefs and record in 
the average case was $315.99. In England and 
Canada this would be looked upon as almost 
total waste of money, and it involved also a good 
deal of unproductive work by lawyers. It doubt- 
less makes the work of the justices on appeal 
more, rather than less, burdensome. The Law 
Society draws no comparisons but merely sug- 
gests that non-essentials be excluded. It points 
out, however, that the cost of appeal strongly 


1. The Society’s address is 36 West 44th St., N. Y. ( 
and the price of the pamphlet is twenty-five cents. 


tends to make the right of appeal for many liti- 
gants a mere theory. 

The average time required for appeal in the 
appellate department was about nine months, and 
in the court of appeals only seven weeks. Judg- 
ments were affirmed in 73 percent of the cases, 
and in less than half of those reversed new trials 
were ordered. Of the 186 appeals decided in the 
appellate division 23.65 percent were carried to 
the court of last review. In 14 percent of the 
cases there were judgments of reversal and new 
trials; in three of these cases appeal was taken 
and the court of appeals reinstated the judgment 
in trial court in two of them; in the third case 
judgment absolute for the plaintiff was rendered. 
Twenty-seven cases remained for retrial; of these 
but ten were retried, ten were settled, three 
abandoned, three still pending and one not ac- 
counted for. 

The whole matter of the organization of ap- 
pellate jurisdiction and appellate procedure offers 
a great field for investigation. Our top-heavy 
system appears to reflect the disposition to ignore 
the quality of trial judges and procedure and to 
emphasize a function that should rarely be in- 
voked. We are considering only a certain class 
of judgments rendered in the supreme court sit- 
ting in Manhattan. It would appear offhand that 
appeals are not excessively frequent there, con- 
sidering other jurisdictions, and this may be at- 
tributed to the fact that the appellate courts are 
not as slow in reaching decisions as in some 
states, but the cost also must be a considerable 
factor in all states. 

Orders for new trials are significant as repre- 
senting the failures of trial courts and their pro- 
cedure. Professor Sunderland reported that in 
all England and Wales but two cases were re- 
manded for new trials and in the same year, 
Michigan, with about twelve percent of the pop- 
ulation, had fifty-seven such instances. There 
are strong deterrents to groundless actions and 
frivolous appeals in England. 


2. Harry D. Nims, a member of the commission, placed 


9 
the cost at “more than $1,500,000." N. Y. S. B. Bul., 
Feb., °34, p. 75. 


Unless judges take the lead there will be no effective efforts 
at law reform by the organized profession, and there is great danger 
that if non-professional agencies attempt the task, as they probably 
will if the profession fails to do so, we are apt to have changes that 
will give rise to evils as great as the abuses from which the people 
now suffer.—Samuel Seabury, Pres. N. 


Y. State Bar Assoc. 
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Bar’s Failure Threatens Reprisals 


One of the most active members of the New 
York Legislative Commission is Mr. Harry D. 
Nims, whose article in the New York State Bar 
Association’s Bulletin (Feb., 34) is a clarion 
call for reform. Parts of it we reproduce: 

“The hardship, expense and delay involved in 
obtaining a decision from the courts are causing 
thousands of controversies to be settled out of 
court, which, if justice were quick and inexpen- 
sive, would be brought to the lawyer’s office, 
and by him tried in court. As an illustration of 
the expense involved in court procedure today, 
it has been found that parties to appeals in this 
state are paying more than $1,500,000 a year 
merely for printing volumes of court records and 
briefs, much of which material is not necessary 
to the consideration of the case and which is 
never read by anyone except the printer. In 
England such printing has been largely done away 
with. Yet here we find little or no effort by the 
courts to reduce this expense. . 

“What does the future hold for the bar? Less 
business with fewer cases and less returns, or 
does it hold for it more business, because of 
quicker, simpler, less expensive trials, and so 
more cases disposed of with little delay and less 
cost to the public per case, and more return in 
the aggregate to the profession? 

“How absurd the situation is! On the cal- 
endars of the New York supreme court today 
there are about 50,000 cases awaiting trial. Some- 
thing like 150,000 litigants are interested in these 
cases. They are represented by lawyers. These 
cases represent work to be done. Are we so 
prosperous that we desire no increase of busi- 
ness? Apparently; for the profession is exerting 
little pressure upon the judges and the legislature 
to adopt measures which can be used to make it 
possible to bring these cases to trial, and dispose 
of them. 

“The attitude of the profession is somewhat 
like that of the old storekeeper in the Adiron- 
dacks who refused to sell sugar because too many 
pe ople came in to buy it. 

“Litigation is necessary and may be made 
beneficial when it is conducted under proper con- 
ditions. The decrease of it does not necessarily 
mean that there is more justice between man 
and man. It may mean compromise, fear, in- 
flation of the nuisance value of unfounded and 
illegal claims. 

“These fears are not premature! They are not 
exaggerated. We face an impasse; on the one 
hand is public discontent with the administration 
of justice, and the wide-spread feeling that for 
this condition the bar is almost wholly respon- 


sible, and on the other hand the lack of power 
of the organized bar in this state to bring about 
real reform in the administration of justice, either 
by the legislature or by the courts, a fact which 
has been demonstrated again and again.’ It is 
difficult to see any practical method which can 
be used by the bar to meet this responsibility, 
even if it be disposed to do so. It seems as if 
experience had taught us that these changes can 
be forced only through the power and influence 
of the courts, who not only have power and in- 
fluence, but the most intimate knowledge of the 
needs. . 

“No one can study the administration of jus- 
tice, even superficially, without obtaining an ap- 
preciation of the difficulties involved in finding 
any practical remedy for most obvious evils and 
an appreciation of the time involved, once a rem- 
edy is discovered, to put it into effect. In 
such a process a year is but a watch in the night. 
But the responsibility for bringing about a better 
day in the administration of justice is placed 
squarely on the lawyer, on the bench and at the 
bar. We cannot escape that responsibility, 
whether it be justly ours or not, and we must 
and we can find a way to meet it.” 

To all of which sensible lawyers will agree, so 
that it seems officious to suggest that the rem- 
edies are on the shelf; a few intelligent business 
executives aided by Mr. Nims could soon elab- 
orate a system for administering justice which 
would negative no valid and honored principle 
of the law but would produce justice such as few 
lawyers have ever even dreamed of. “The fault 

is not in our stars, but in ourselves, that 
we are underlings.” We have always expected 
New York state, which most needs it, to be the 
last to achieve an integrated bar. The start will 
have to be made some time. Meanwhile we will 
await the reactions of the legislature. It will be 
worth comment if the lawyers there unite to pro- 
mote reform and are blocked by lay members. 

Sometimes it occurs to one not residing in New 
York that, since it is now too late to rescind the 
contract which terminated Indian ownership of 
Manhattan, it would be a wholesome thing for 
the country if the people of New York should 
assert their interests in prompt justice by a 
sweeping turn to administrative justice without 
lawyers. That would be bad for New York law- 
yers but it might nerve those of other states to 
save themselves by good works. 


1. The so-called bar of New York is very little organ- 
ized and not on the right principle It could not protect 
itself if the public made an assault upon its privileges and 
perquisites. — Editor 








Constructive Program for Bay State 


Boston Bar Association Considers Plan for Studying Fundamental Needs in Ju- 
dicial Administration—Delays Can Be Abolished 


In the last preceding number of the Journal 
a brief review of the ninth report of the Massa- 
chusetts judicial council contained the follow- 
ing statement concerning the work of the supe- 
rior court: 

“In the year preceding June 30, 1933, the su- 
perior court disposed of 2,080 jury cases and 
1,319 jury-waived cases on the law side, but 
the number of such cases entered during this 
period was 28,587.” 

The fact is that 2,080 jury cases and 1,319 
non-jury cases were tried. Of course a much 
larger number were disposed of in various ways. 
In the past four years the entries averaged 33,614 
and the average number of cases disposed of av- 
eraged 34,604. It is estimated that about eighty 
percent of the cases entered do not survive to 
a contested trial. In the last reported year the 
superior court disposed of 3,552 more cases 
than were entered. Of criminal cases the court 
disposed of 1,072 more cases than were entered. 

When eighty percent of the cases do not reach 
trial an interesting analysis is suggested, one 
which would involve a great deal of work, for it 
would mean an inquiry into the actual disposi- 
tion of cases and the reasons lying behind these 
figures. Perhaps it could be done roughly by 
sampling. 

If an inquiry were successful it would give 
some figures as to the stalling of creditors when 
a court is not prompt in permitting trial. It 
would not be hard to present figures showing 
the time elapsed between entry and trial, and 
issue and trial and the percentage tried within 
three months, six months and a year. This is 
a fair test of a court’s ability to carry its load. 

And when results are not satisfactory there is 
an adequate program of remedial action. If the 
defendant cannot convince the court that there 
is a substantial defense the law can supply a 
remedy. The article in this number concerning 
summary judgment procedure in New York tells 
this story. That such procedure is not every- 
where available is to the discredit of our tradi- 
tional American practice. There should also be 
ample means for discovery. This results in dis- 
missals, settlements and speedier trials. It takes 
much of the speculative element out of litigation. 
There is also the possibility of saving time by 
imposing reasonable fees for entry and for jury 
trial. These latter proposals, very effective in 
some states, have been recommended by the 
Massachusetts judicial council, but ignored by 
the legislature. 

There is also pre-trial procedure, recently 
proved very effective in London and in Detroit. 
So useful is the pre-trial hearing, and the im- 
mediate attention of the court to the use of its 


process, that summary judgment and discovery 
are rendered less important. 


Courts as Conservators of Morals 


In Massachusetts one effective step has been 
taken—the reference of cases by the superior 
court to district court judges. A thing we ought 
to know is whether delay in reaching trial pro- 
motes fictitious defenses, and to what extent. 
Adjudication is commonly spoken of as a peace- 
ful means of composing controversies. It is far 
more than that. It is the great conservator of 
commercial morals. In business especially cus- 
tom makes law. Some years ago we were told 
that in the wholesale coal trade contracts had 
come to mean only that the seller was bound; 
the buyer was considered free to cancel at will. 
There is much complaint that business morals 
have been retrogressive. Is there not some rela- 
tion between that effect and the cost and delay 
involved in establishing rights? 

We have been in recent years harvesting the 
crop produced by earlier carelessness in respect 
to justice, both civil and criminal. Doubtless 
the time is coming when undue delay in justice 
will be considered one of the worst failures of 
government. We are just beginning to apply the 
possible remedies. Courts should know the pre- 
cise state of the business entrusted to them, the 
causes for delay, and the remedies available. This 
Journal has repeatedly said that an insufficiency 
of judges is no excuse, for there are always far 
more than enough competent judges in every 
large city. In Los Angeles, after a generous use 
of visiting judges, the most effective practice has 
been developed in the past year by referring 
cases for trial to lawyers. The superior court 
there has made amazing progress under this prac- 
tice. It would even appear that lawyers gen- 
erally are not unwilling to have cases disposed 
of. California has the advantage of a really 
stiff jury fee as a fulcrum. It is jury trial, 
mostly, which causes congestion; and it is con- 
gestion which tempts defendants to demand jury 
trial. There are numerous worthy uses of jury 
trial, but these good uses are likely to be 
smothered by the devices adopted to get justice 
of some kind before it is too late. If jury trial 
in civil cases were in the discretion of the court, 
in appropriate instances, as is the case in Ontario, 
there would be, instead of hostility to jury trial, 
a resumption of the old time reverence. 

Years ago a St. Louis lawyer, Mr. Percy 
Werner, saw the light, and pointed out that cases 
could be as well tried, and more conveniently. in 
the offices of lawyers specially chosen by the 
court, as in the courtroom. It would be a court 


trial by a “judge pro tem,” as they call them in 
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Los Angeles. He suggested, in case the court 
lacked power, that the procedure be under an 
arbitration statute. Perhaps the unpopularity of 
arbitration accounts for the slowness in adopting 
his proposal. But it must be remembered that 
arbitration under statute is adjudication accord- 
ing to the law of the state, and arbitration stat- 
utes and rules are rules of practice and pro- 
cedure just as much as those in the codes. 

With all of these possibilities for expediting 
trial and supervising it in the interest of prompt- 
ness, so that the courts may really serve all the 
people in trouble, instead of only serving part of 
them, and then after long delay, it is appropriate 
to overhaul our theories of practice. We do not 
lack opportunity; we lack the will to utilize op- 
portunity. 

Fundamental Study Proposed 

Such a will to act is manifesting itself in vari- 
ous places—in Detroit, in Los Angeles, in Okla- 
homa, and by recurrence, in Cleveland. It has 
just appeared in the report of the “special com- 
mittee on further activities” created by the Bos- 
ton Bar Association on Dec. 11. This report, 
published in the Bar Bulletin, Feb. 14, 1934, is 
unusually constructive. It says: 

“The troubles of the administration of justice in 
Massachusetts are so interwoven that if we try to 
name one major defect, we find that, on analysis, 
it includes the workings of the entire judicial sys- 
tem. It is impossible to consider or treat of 
any aspect of our judicial system as a thing to 
be improved by itself if we hope to accomplish 
anything more than temporary patchwork.” 

Hence a thorough study of the entire system 
is recommended. The judicial council has done 
excellent work but conditions are still unsatis- 
factory. The committee finds that the difficulty 
lies in 

Ss the hesitancy, quite frequently expressed 
in so many words, to recommend a really sweep- 
ing change, because of the fear it would not be 
supported by public opinion. . . The judicial coun- 
cil, though well able by its declared purpose, per- 
sonnel and prestige to make really broad recom- 
mendations, has confined itself to recommendations 
of draft acts for specific changes that stand some 
chance of adoption by the legislature. There has 
been no organized opinion of the bar or the pub- 
lic to make any more thorough recommendations 
worth while. 

“The committee feels that the time has now 
come when the development of such an organized 
opinion is possible. We have only to look at the 
newspapers to see, in the accounts of the forma- 
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tion of more and more reform committees, and in 
the editorials and cartoons, plenty of evidence that 
there is a great deal of opinion in favor of some 
kind of a change. If the bar does not get busy 
and lead it, it will shortly be leading the bar. 
The bar is not as averse to revision of our legal 
machinery as the cartoonists would have the pub- 
lic believe, but the public will consider the lawyers 
barriers to reform if the lawyers continue to un- 
derestimate the present force of public desire for 
a change. Lawyers can, if they will act now 
guide that public desire to results which will not 
destroy the many excellent features of our judicial 
system, but will, instead, incorporate them in a 
new structure, adapted to modern needs.” 

The committee points a way to bring about a 
reform movement. It offers a resolution and 
asks that it be discussed without action at a spe- 
cial meeting, and then be submitted to a mail 
ballot of the entire membership. The form of 
the resolution follows: 

“Resolved, That it is the purpose of the Bar 
Association of the City of Boston to work actively 
and continuously (1) to bring about, under the 
supervision of the judicial council if possible, a 
careful and comprehensive study of the entire ju- 
dicial system of the Commonwealth, with the idea 
that recommendations involving a complete revi- 
sion of the structure and operation of our courts 
as a coordinated unit may be necessary; (2) to 
build up and retain the necessary public support 
to make such a. study possible and to carry the 
recommendations into effect ; (3) to furnish sugges- 
tions, and such practical help as may be requested 
by the responsible body in charge of the work.” 

If the resolution is adopted, the Association 
should, in the opinion of its committee, consult 
with the judicial council, endeavor to align the 
support of other bar associations, and obtain ex- 
pert advice as to the best methods of enlisting 
both professional and law support. 

The heart of the proposal lies in considering 
the various courts and judges as a unit. Massa- 
chusetts already has a simple court structure 
easily unified. If the problem is attacked as an 
entirety it is likely, in these times of public in- 
terest, to achieve great ends—to provide a judi- 
ciary unified by its administrative organization 
and equipped with power to make rules for ad- 
ministration and rules concerning practice. Event- 
ually the minor reforms now looming as great 
obstacles will readily be taken care of. Such a 
campaign is one which should be welcomed by all 
lawyers who deserve the special privileges and 
perquisites which have been bestowed on them, 
ostensibly for service rendered to the people and 
the state. 


If the medical profession had been as cautious in experiment- 
ing as the bar has been and, apparently still is, in trying new reme- 
dies, medicine and surgery would have made but slight progress. 


Boston Bar Association Bulletin. 








Summary Judgment Procedure 


By Presipinc Justice Epwarp R. Fincn* 


Where there is lack of an adequate means for the prompt as- 
sertion of rights which cannot be denied and for the prompt collec- 
tion of debts to which there is no defense, it is obvious that there 
is an inexcusable defect in judicial process.—Justice Edward Kk. 


Finch. 


The writer has been asked for an article on 
summary judgment procedure written for one 
who has had no previous acquaintance with such 
procedure and at the same time to indicate how 
far this procedure has been advanced in the 
jurisdiction of New York and the number of 
cases which have been brought under this pro- 
cedure in the supreme court in New York County. 

The amendments of last June, namely, June 
15, 1933, completed provisions for summary judg- 
ment procedure in New York State and thereby 
made it the most advanced procedure of its kind 
in any country under the common law. Since 
the judicature act of 1873, the American com- 
mon law in general has to acknowledge the su- 
periority of English procedure. No longer, how- 
ever, in summary judgment procedure, which is 
now far in advance of similar procedure in Eng- 
land. 

By means of this procedure marked efficiency 
has been added to the judicial machine. In this 
connection it is interesting to note that this pro- 
cedure was accomplished in New York State by 
the action of the judges. They brought forward 
the rule creating the procedure, they developed it 
and Harold R. Medina, one of the foremost au- 
thorities on procedure in the State of New York, 
has said: “They are entitled to all the credit for 
the most useful and outstanding procedural re- 
form that has been accomplished in the State of 
New York since I have been a member of the 
bar.” 

Every state in this country by adopting this 
procedure and those states which have it in 
modified form would add much increased effi- 
ciency to their judicial machinery, without in- 
crease of their judicial forces or additional ex- 
pense, if they would adopt in toto the completed 
rule adopted in New York State, June 15, 1933. 
In addition, they would remove as a continuing 
source of reproach to the administration of jus- 
tice unnecessary delays, inconvenience and ex- 
pense and, through delay, opportunities for fraud- 
ulent disposition of property and for fraudulent 
devices through which justice is denied to those 
who seek only that which is their right. Where 
there is lack of an adequate means for the 
prompt assertion of rights which cannot be denied 


Supreme Court of New York. 


and for the prompt collection of debts to which 
there is no defense, it is obvious that there is an 
inexcusable defect in judicial process. 

A quicker understanding of summary judgment 
procedure will be had if it is considered as a 
new procedure, rather than if the legal mind at- 
tempts to grasp it through analogy. In the lat- 
ter event they will confuse it with the formal 
affidavit of merits and with the old common law 
procedure to strike out a pleading as sham, both 
of which devices amounted practically to very 
little, whereas the summary judgment procedure 
is of great practical efficacy. The general denial 
good upon its face but often false in fact could 
not be stricken out as sham and is the best ex- 
ample of a sham pleading which summary judg- 
ment procedure was invented to overcome. Even 
though the general denial was wholly false in 
fact and even perjurious, yet before the advent 
of summary judgment procedure there was no 
method in an action at law by which a judgment 
could be obtained, short of a formal trial before 
judge and jury with the plaintiff producing all 
his necessary witnesses in court.’ Instead of 
facilitating the ascertainment of the truth, the 
general denial in a pleading false in fact actually 
afforded obstruction, unnecessary waste of time 
and expense, and interposed a shield behind which 
a dishonest defendant could for a time and some- 
times for years (the jury calendars in large 
centers of population are generally from two to 
three years behind) securely and always profitably 
rest. 

Summary judgment provides a procedure for 
ascertaining the rights of litigants where there is 
no bona fide controversial dispute without the 
necessity of requiring a formal trial. 

At common law flexibility was heresy and in- 
flexibility orthodox. All litigation, irrespective of 
its nature, had to proceed by way of a formal 
trial, which was created for the purpose of dis- 
posing of controversial issues. Before the advent 
of summary judgment the stage must be set with 
judge, jury, witnesses and a most complicated 
system of evidence, in accordance with the rules 
of which the plaintiff must endeavor to prove 
his cause of action, with the defendant alert to 
take advantage of any slip, even though the de- 
fendant has no bona fide defense whatsoever. 


1. Wayland vs. Tysen, 45 N. Y. 281. 
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Summary judgment was never employed by the 
common law because it only possessed this one 
trial procedure fashioned for controversial litiga- 
tion. Even if you did not have a general con- 
troversy, yet you had to go through all the mo- 
tions as if you had one. It was as if you had to 
send to California a small parcel by a ten ton 
truck because you were only permitted one form 
of conveyance. 

In England approximately eighty percent of 
their judgments are entered in accordance with 
summary judgment procedure, leaving only 
twenty per cent to be entered after ordinary 
trial litigation in the courts. For example, in 
1923 there were 6,773 summary judgments rend- 
ered by the masters of the king’s bench division, 
as compared with 1546 entered by the judges 
after the trial of issues. Furthermore, this 
means that claimants in eighty per cent of the 
judgments recovered their judgments in as many 
days as it would have taken months if no sum- 
mary judgment procedure had been provided and 
judgments could only have been _ recovered 
through the ordinary litigation channels of a 
trial. 

Summary judgment procedure in its final an- 
alysis is nothing but a process for the prompt 
collection of debts and the ascertainment of un- 
controverted rights. Common law courts never 
employed it because they developed all their 
rules of procedure as mere by-products of con- 
troversial litigation. Machinery for the purpose 
of disposing of rights where there exists no real 
controversy in fact, must provide a measure by 
which it may be determined whether the plain- 
tiff has a right or only a claim genuinely con- 
troverted. If there is no real controversy in 
fact, then the summary judgment procedure pro- 
vides a means for securing an immediate judg- 
ment, without the expense, delay, inconvenience 
and hazard of a formal trial. To bring himself 
within the summary judgment procedure, the 
claimant after joinder of issue files an affidavit 
setting forth the facts proving his claim and 
adding his belief that there is no defense. Upon 
that showing he brings the debtor or opposing 
party before the court on five days’ notice to 
show cause why a summary judgment should not 
be rendered against him. Upon the debtor or 
the person so summoned, is thus placed the bur- 
den to satisfy the judge by convincing proof that 
there exists a genuine issue requiring a trial. No 
empty formal gesture, such as a formal affidavit 
of merits under the common law, will suffice. 
The defendant or other party must show facts, 
not mere conclusions, by affidavit or other proof 
sufficient to entitle him to a trial of the issues. 
Those who are strangers to summary judgment 
procedure, both judges and lawyers, are led 
astray frequently into accepting conclusions, 
which mean nothing, in place of statements of 
solid facts, which are required. With this in- 
troduction, we come to the precise language of 
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the completed New York rule creating summary 
judgment procedure, as that will serve as a model 
and guide for any state wishing to create or im- 
prove such procedure. 


Early Experience in New York 


The rule first brought forward was only a por- 
tion of the rule then in effect in England and 
in New Jersey. Straightway even this limited 
rule was attacked on the ground that a defendant 
was deprived of his constitutional right of a trial 
before a jury. This attitude was strengthened 
by the earlier decisions holding that a general 
denial, even though sham and perjurious in fact, 
could not be stricken out.’ The courts answered 
this attack in no uncertain terms,‘ holding that 
this rule “was simply one regulating and prescrib- 
ing procedure whereby the court may summarily 
determine whether or not a bona fide issue exists” 
or, in other words, whether there exists a genuine 
controversy entitling the defendant to a formal 
trial. Despite this auspicious start there was 
hesitation and some hostility to the application 
of the rule. 

Some judges and lawyers of the older genera- 
tion disliked the new procedure merely because 
it disturbed their accustomed habits of thought. 
The younger members of the bar welcomed the 
new procedure since it enabled them to render 
more real service to their clients. They recog- 
nized that the value of legal procedure, as the 
value of everything else, must be measured by 
the service which it is capable of rendering. 

The real service which the new procedure 
quickly demonstrated it could render soon swept 
away all captious questions and disarmed criti- 
cisms. 

The same principle of summary judgment 
procedure was applied to a counterclaim,’ and 
contracts implied in law as well as in fact,” re- 
versing a previous case which had held that the 
rule did not apply to a contract implied in law.’ 
It is interesting to note also that the courts in 
New York had held in the first instance that an 
appeal from an order denying summary judgment 
should be dismissed.” Thereafter this holding 
was reversed and it was decided that such an 
appeal would lie.” 

In 1922, the first full year of the operation of 
the limited summary judgment procedure as first 
adopted, there were 174 applications. The next 
year there were 448, of which 447 were brought 
by plaintiffs and one brought by a defendant on 


2. Constitution of the State of New York, Art. I, 

Sec. 2. 

3. Wayland vs. Tysen, 45 N. Y. 281 

4. General Investment Co. vs. Interborough R. T. Co., 

235 N. Y. 133; Dwan vs. Masserene, 199 App. Div. 872. 
5. Chelsea Exchange Bank vs. Munoz, 202 App. Div. 

702. 
6. Lee vs. Graubard, 205 App. Div. 344; 


Cassidy vs. 
Sullivan, 205 App. Div. 347. 


Poland Export Co. vs. Marcus, 204 App. Div. 302 
8. Dwan vs. Masserene, 199 App. Div. 872. 
9. Lee vs. Graubard, 205 App. Div. 344; Hong-Kong 
Bank vs. Lazarus Godshaux, 207 App. Div. 174; affirmed 


239 N. Y. 610 
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a counter-claim. The full figures from June, 
1931, to June, 1932, are 750 granted, 480 denied, 
$1 withdrawn, or a total of 1,311. From June, 
1932, to June, 1933, there were 988 granted, 552 
denied, 29 withdrawn, or a total of 1,569 appli- 
cations. For the full year 1933, 1,081 applica- 
tions were made during the regular terms of 
court, the plaintiff moving in 1,047 cases and 
the defendant moving in 34. Of these 939 were 
brought in actions at law and 142 in equity, of 
which there were granted 667, denied 390, with- 
drawn 19, and pending 5. During vacation there 
were 369 applications, making a total for the year 
of 1,450 applications. It will be noted that already 
in 34 causes defendants have sought to take ad- 
vantage of the rule. Also, that in 142 equity 
causes the rule has been applied, although it 
has been in effect so short a time. Causes were 
thus disposed of which, if tried in the ordinary 
way, would have taken the time of several addi- 
tional supreme court judges for one full court 


— Need for a Broader Rule 


Following the adoption of the limited summary 
judgment rule, it became apparent to any stu- 
dent of court procedure that real injustice was 
being suffered daily because of the lack of a 
broader summary judgment procedure. Since the 
rule at first applied only to actions at law upon 
a debt or liquidated demand, there was no way 
by which an answer false in fact but good upon 
its face might be struck out in many actions at 
law or in any action in equity. As a result there 
developed much criticism of court procedure in 
connection with the foreclosure of mortgages. 
Many lenders were so delayed by answers rais- 
ing fictitious issues that they resolved never 
again to lend money on mortgage. 

The method heretofore followed in every juris- 
diction where the rule exists, either in its crea- 
tion or its extension, was to provide for the in- 
clusion within the rule eo nomine of such classes 
of action as were to be so included. This method 
was followed in New York. 

Our present rule has been twice amended. The 
first amendments took effect April 15, 1932, and 
the second, as already noted, June 15, 1933. Our 
completed rule” is as follows: 

“Rule 113. Summary Judgment. 

When an answer is served in an action, 

“1. To recover a debt or liquidated demand aris- 
ing on a contract express or implied in fact or in 
law, sealed or not sealed; or 

2. To recover a debt or liquidated demand aris- 
ing on a judgment for a stated sum; or 

3. On a statute where the sum sought to be re- 
covered is a sum of money other than a penalty; or 

4. To recover an unliquidated debt or demand 
for a sum of money only arising on a contract 
express or implied in fact or in law, sealed or not 
sealed, other than for breach of promise to marry ; 
or 

5. To recover possession of a specific chattel or 
chattels with or without a claim for the hire thereof 


10. Rule 1138, Rules of Civil Practice. 
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or for damages for the taking or detention thereof ; 
or 

6. To enforce or foreclose a lien or mortgage; or 

7. For specific performance of a contract in 
writing for the sale or purchase of property, includ- 
ing such alternative and incidental relief as the 
case may require; or 

8. For an accounting arising on a written con- 
tract, sealed or not sealed. 


The complaint may be dismissed or answer may 
be struck out and judgment entered in favor of 
either party on motion upon the affidavit of a party 
or of any other person having knowledge of the 
facts, setting forth such evidentiary facts as shall, 
if the motion is made on behalf of the plaintiff, 
establish the cause of action sufficiently to entitle 
plaintiff to judgment, and if the motion is made on 
behalf of the defendant, such evidentiary facts, in- 
cluding copies of all documents, as shall fully dis- 
close defendant’s contentions and show that his 
denials or defenses are sufficient to defeat plaintiff, 
together with the belief of the moving party either 
that there is no defense to the action or that the 
action has no merit, as the case may be, unless the 
other party, by affidavit or other proof, shall show 
such facts as may be deemed by the judge hearing 
the motion sufficient to entitle him to a trial of the 
issues. If upon such motion made on behalf of a 
defendant it shall appear that the plaintiff is en- 
titled to judgment, the judge hearing the motion 
may award judgment to the plaintiff, even though 
the plaintiff has not made a cross-motion therefor. 

“If the plaintiff or defendant in any action set 
forth in subdivisions 3, 4 and 5 hereunder shall fail 
to show such facts as may be deemed, by the judge 
hearing the motion, to present any triable issue of 
fact other than the question of the amount of dam- 
ages for which judgment should be granted, an 
assessment to determine such amount shall forth- 
with be ordered for immediate hearing to be tried 
by a referee, by the court alone, or by the court 
and a jury, whichever shall be appropriate. Upon 
the rendering of the assessment, judgment in the 
action shall be rendered forthwith. 

“When in any actions in cases set forth in sub- 
divisions 6, 7 and 8 hereunder the judge hearing 
the motion has been convinced that there is no pre- 
liminary triable issue of fact, the court shall forth- 
with render an appropriate judgment or order and 
thenceforth the action shall proceed in the ordinary 
course. 

“Where an answer is served in any action setting 
forth a defense which is sufficient as a matter of 
law, where the defense is founded upon facts estab- 
lished, prima facie by documentary evidence or offi- 
cial record, the complaint may be dismissed on 
motion unless the plaintiff by affidavit, or other 
proof, shall show such facts as may be deemed by 
the judge hearing the motion, sufficient to raise an 
issue with respect to the verity and conclusiveness 
of such documentary evidence or official record. 

“This rule shall be applicable to counterclaims, 
so that either party may move with respect to the 
same as though the counterclaim were an inde- 
pendent action. The court in its discretion may 


provide for the withholding of entry of judgment 
until the disposition of the issue in the main case. 
“This rule shall be applicable to all pending 
actions.” 
The wording of the first Rule 113 was retained 
so far as possible in order to keep the benefit of 
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the decisions and settled law on the- subject, even 
though this might lead to slight redundancy. 
Verbal redundancy does no harm, as compared 
with any doubt whether the previous decisions 
and settled law on the subject are applicable. In 
drawing the rule anew this redundancy easily can 
be avoided. 

The first two paragraphs of the rule have been 
a part of the summary judgment rule in England 
since 1855; in Ontario, Canada, since 1875; in 
California, in its lower courts;” in Connecticut 
since February 1, 1929;* in New Jersey since 
1912;* in Michigan since 1929; and in Rhode 
Island since 1929." The rule was recommended 
in Oregan in 1925, and in Wisconsin in 1926. In 
Massachusetts a curious situation developed. The 
Judicial Council of Massachusetts at first re- 
ported that such a rule would be unconstitutional. 
After the courts in New York held the rule con- 
stitutional, the Massachusetts Judical Council 
then accepted the decision in New York as to 
constitutionality. However, in Massachusetts 
the legislature, instead of restoring the right to 
the court to regulate the procedure in reference 
to summary judgments, preferred to retain this 
procedure in their own hands. They enacted a 
statute in Massachusetts that summary judgment 
procedure should apply, unless the defendant ob- 
jects.” The result is that in Massachusetts 
there is in existence no practical summary judg- 
ment procedure. Of course the defendant op- 
jects, as what he is seeking to avoid is a righteous 
judgment. It was for this reason that he inter- 
posed a general denial, false in fact. A better 
joke has never been enacted in all legislative an- 
nals nor a better argument for restoring court 
procedure to the courts, where it belongs, could 
be devised than this result solemnly reached 
by the legislature in Massachusetts. 

Paragraph 3 of the present statute reads: 

“On a statute where the sum sought to be recov- 
ered is a sum of money other than a penalty.” 

The English rule” reads: 

“On a statute where the sum sought to be recov- 
ered is a fixed sum of money in the nature of a 
debt other than a penalty.” 

The Ontario rule” is identical with the English 
rule. The New Jersey rule,” from which the 
New York rule as it now stands was originally 
taken, reads “Upon a statute,” but is limited to a 


11. Cal. Code Civ. Proc., Secs. 831-d, 831-h. A move- 
ment is now on foot to extend the rule to the higher courts 
of California. I was glad to be of help to California in 
putting this into its practice, which followed upon an ad- 
dress, pleading for the broadening of the summary judg- 
ment rule, which I delivered before the Judical Section 
of the American Bar Association at its Annual Meeting 
held in Philadelphia in July, 1924. 

12. Conn. on Rules of Civ. Prac., No. 14-1. 

13. Rule 57. 

1 Rule 30, effective Jan. 1, 
] Chapter 1343. 

1 Ch. 172, L. 1929, as amended by Ch. 65, L. 1930, 
I Order III, Rule 6 (c). 

18. Rule 233-c., 

19. Rule 80. 


1929. 


> 
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debt or liquidated demand. The Connecticut rule” 
reads: 

“On a statute where the sum sought to be recov- 
ered is a fixed sum or in the nature of a debt.” 

The rule as phrased in New York meets the 
objection made to the framers at the convention 
which adopted the original rule, to wit, that in- 
asmuch as in an action for a penalty, Section 248 
of the New York civil practice act relieves a de- 
fendant from verifying an answer, there should 
be no compulsion to submit an affidavit in such a 
case” While the extension is limited to actions 
for a sum of money, it is to be noted that the 
same need not be liquidated or in the nature of 
a debt. 

Paragraph 4 reads: 

“To recover an unliquidated debt or demand for 
a sum of money only arising on a contract express 
or implied in fact or in law, sealed or not sealed, 
other than for breach of promise to marry.” 

This item covers a large class of actions 
brought under the recent extension of the rule. 
This extension has not been adopted in any other 
jurisdiction, except perhaps in Illinois. As 
already noted, this subdivision could be combined 
in better draftsmanship with subdivision 1, but, 
for the reasons heretofore given, there has been 
retained the exact wording of the rule as first 
adopted. The survey of civil justice in New 
York by the Institute of Law of Johns Hopkins 
University revealed that more than one-half of 
the litigation in the courts of New York City is 
for collections involving sales, loans, service or 
rent. It is common knowledge that a good pro- 
portion of this litigation has for its sole issue 
the amount of damage. Therefore, this extension 
of the rule to unliquidated debts or demands will 
be of great practical benefit. In connection with 
the issue as to amount of damage, while the rule 
has been drawn so as to permit of an assess- 
ment by a referee, by the court, or by the court 
and jury, there is a quaere whether the issue 
as to damage requires a jury trial or whether it 
may be disposed of by the court or a referee. 
The constitution of the State of New York pro- 
vides : 

“The trial by jury in a case in which it has been 
heretofore used shall remain inviolate forever.” 

At common law the assessment of damages, 
whether liquidated or unliquidated, was never 
referable, as of right, to a jury.” In Beardmore 
vs. Carrington, et al. (1764-2 Wils. 244, 248), 
Lord Chief Justice Wilmot said: 

“There is also a difference between a principal 
verdict of a jury and a writ of inquiry of damages; 
the latter being only an inquest of office to inform 
the conscience of the court, and which they might 
have assessed themselves without any inquest at 
all.” 

For other cases, see Bruce vs. Rawlins, et al. 
(1770-3 Wils. 61); Raymond vs. Danbury & 

20. Rule 14-a, 1, d 

21. See Summary Judgments under the Civil Practice 


Act in New York, 1924, 49 A. B. A. Rep. 588. 
22, Yale Law Jour, 311. 
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Norwalk R. R. Co. (1877-14 Blatchf. 133); 
Brown vs. Van Braam (1797-3 Dall. 344). Even 
when a writ of inquiry was allowed, the court 
was not bound by the jury’s finding.” (7 Vin. 
Abr. 301.) 

Paragraph 5 reads: 

“To recover possession of a specific chattel or 
chattels, with or without a claim for the hire 
thereof, or for damages for the taking or detention 
thereof.” 


The English rule reads: 


“Where the plaintiff seeks to recover possession 
of a. specific chattel, with or without a claim for 
the hire thereof or for damages for its detention.” 


The enforcing provision” reads: 


“Where the plaintiff's claim is for the delivery 
up of a specific chattel (with or without a claim for 
the hire thereof or for damages for its detention) 
the judge may make an order for the delivery up 
of the chattel without giving the defendant any 
option of retaining the same upon paying the as- 
sessed value thereof, and such order, if not obeyed, 
may be enforced by a writ of attachment or a 
writ of delivery.” 


The Ontario rule” reads: 
“In actions for the recovery of chattels.” 
The Connecticut rule” reads: 


“For the recovery of specific chattels, with or 
without a claim for withholding the same, provided 
that if such claim be for other than nominal dam- 
ages and be unliquidated it may be severed and 
proceeded with as provided in paragraph 2.” 


Paragraph 6 reads: 

“To enforce or foreclose a lien or mortgage.” 
This is the Connecticut rule” verbatim. The Ontario 
rule” reads: “In actions for foreclosure or sale.” 
No reason exists why such an action cannot be 
simply and effectively handled by summary judg- 
ment procedure. It arises on a contract. The 
amendments of 1932 provided for the entry of an 
interlocutory judgment but, on the suggestion of 
Dean Alden, of the School of Law, University of 
Buffalo, in the 1933 amendments the wording was 
changed from an interlocutory judgment to an 
appropriate judgment or order. In many cases the 
court makes the computation, a reference therefore 
becomes unnecessary and there can be entered 
straightway a final judgment of foreclosure and 
sale. This suggestion of Dean Alden’s illustrates 
a growing tendency on the part of members of the 
bar to cooperate with the bench in working out a 
better procedure in the limited field wherein the 
Legislature has extended the rule-making power 
of the courts to procedure. 


Paragraph 7 reads: 


“For specific performance of a contract in writ- 
ing for the sale or purchase of property, including 
such alternative and incidental relief as the case 
may require.” 

Apparently England is the only- jurisdiction 
which has adopted the foregoing. (Order XIVa, 
enacted 1927.) 


Order XIV, Rule 1, c. 


23 

24 Rule 33, g, adopted 1897. 
25 Rule 14-A, 1, f 

26. Rule 14-A, 1. 

27. Rule 33, h, adopted 1913. 
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Paragraph 8 reads: 

“For an accounting arising on a written con- 
tract sealed or not sealed.” 

In England, Order XV provides: 

“Application for accounting. (1) Where a writ 
of summons has been indorsed for an account under 
Order III, Rw « 8, or where the indorsement on a 
writ of summous involves taking an account, if the 
defendant either fails to appear or does not, after 
appearance, by affidavit or otherwise, satisfy the 
court or a judge that there is some preliminary 
question to be tried, an order for proper accounts, 
with all necessary inquiries and directions now 
usual in the Chancery Division in similar cases, 
shall be forthwith made.” 

This order, it has been said,” applied only 
where it is clear that if the action went to trial 
an accounting must be directed. 

Item 8, as limited, will eliminate motions in 
actions for an accounting which are based upon 
negligence, misfeasance, or malfeasance of cor- 
porate directors or officers. Such limitation would 
seem to be proper because in most such instances 
where the prayer for an accounting lies, the 
action arises ex delicto, and substantial and im- 
portant controversial questions inevitably arise. 
Relief under summary judgment procedure would 
rarely, if ever, be obtainable and the time of 
the courts would be taken up unnecessarily in 
denying such applications. On the other hand, 
there are actions for an accounting arising on 
written contracts where it appears clearly that 
an accounting should be rendered without ques- 
tion. The foregoing subdivision likewise extends 
the scope of the summary judgment procedure 
to actions for an accounting arising out of ex- 
press trusts other than those of a testamentary 
nature. As to the latter, the surrogate’s court 
affords an existing efficacious remedy. It may 
prove desirable later, if experience shows it neces- 
sary, to broaden the scope of this item. At this 
time the present extension would seem sufficient. 


Cases Not Included 


Taking up now some classes of cases which 
have not been included within this procedure. 

First, to remove a cloud on title. This has 
been adopted by Connecticut.” Statistics show 
that very few actions of this nature arise in New 
York, and of those that do many are of a highly 
controversial nature. If there is need, however, 
the inclusion can be easily made. 

Summary judgment procedure has not been 
extended to an action on a trust. In England 
this is allowed.” If there is a demand here, the 
procedure easily can be extended. 

Likewise there has not been included any 
claimed invalid mortgage lien or lis pendens. 
Connecticut has such a rule but it has not been 
adopted in any other jurisdiction. If the demand 


28. See Annual Practice, 1932, p. 205. 
29. Rule 14-A, 1, g. 
30. English Order III. 
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arises here, the amendment can easily be made 
extending the procedure. 

Ejectment has not been included for the rea- 
son that in New York in nearly all cases our 
summary procedure in ejectment makes for effi- 
ciency and expedition. 


For the Benefit of Defendants 


While the amendments of April 15, 1932, 
enlarged very greatly the scope of the rule, the 
amendments of June 15, 1933, made two im- 
portant contributions. In the first place, defend- 
ants may take advantage of this procedure based 
upon a defense as distinguished from a counter- 
claim. I remember the pathetic and ineffectual 
plea of a defendant prior to the adoption of the 
amendments that if the rule of summary judg- 
ment procedure did not apply to his case, but in- 
stead he had to proceed by formal trial, he 
would be required to go to what was for him an 
unbearable expense and inconvenience of bring- 
ing witnesses from seventeen states. This portion 
of the amendment will help to reject certain un- 
founded claims and suits started only for nuisance 
value settlement. 

The second contribution by the June 15, 1933, 
amendment is that a defendant in any action, 
even though not comprised within the classes of 
action named in the rule, may take advantage 
of summary judgment procedure where his de- 
fense is based upon valid documentary or official 
records. 

Already in the State of New York, although 
the amendment permitting defendants to take ad- 
vantage of summary judgment procedure has been 
in operation less than a year, many defendants 
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have sought thus to dispose of litigation brought 
upon unfounded claims for nuisance value. The 
mere fact that defendants may take advantage 
of such a remedy has been a deterrent in itself 
to the starting of unwarranted suits. The knowl- 
edge is spreading that under summary judgment 
procedure a defendant may dispose of unfounded 
suits without that delay, inconvenience and ex- 
pense needed to make monetarily profitable 
nuisance value litigation. 

To the student of procedure it is obvious that 
a great deal of our litigation today is started 
solely because of its nuisance value and for the 
purpose of settlement founded thereon. For in- 
stance, it costs practically nothing to serve a 
summons and complaint starting a suit, even if 
wholly unfounded. If the defendant may not 
succeed under summary judgment, he must en- 
gage a lawyer, appear before court and jury 
with his witnesses to refute the unfounded claim. 
The cost to him will be upwards of $500, and 
probably nearer $1,000. Even if the defendant 
is successful, he can only recover a small bill of 
costs, approximating $100. The starter of the 
unfounded suit counts on this and also that even 
if the defendant wins he will be out of pocket 
several hundred dollars, to say nothing of the 
time lost and the inconvenience. When the suit 
has progressed so as to harass and annoy the de- 
fendant sufficiently, a proposition is advanced to 
settle, finally coming down to the amount that 
the defendant will lose any way in actual money 
even if he wins the suit. Where, however, a de- 
fendant may take advantage of summary judg- 
ment procedure, he is enabled often so to reduce 
the expense, delay and inconvenience that nuis- 
ance value litigation no longer becomes profitable. 


Admission Requirements Raised in Three States 


To New Mexico goes the high honor of being 
the first state to give full and unqualified effect 
to the American Bar Association standards for 
admission. Under powers conferred upon the su- 
preme court last year rules have recently been 
adopted requiring graduation from an approved 
law school, of which there are now eighty-five. 

The rule adopted several years ago providing 
for withholding the full license to practice for 
one year in cases of lawyers from other states, 
which has been most effective in excluding ap- 
plicants whose former records deserved scrutiny, 
will apply also to all applicants under the new 
rules. This plan is comparable to the year’s 
interneship common in the medical profession. 
With its integrated State Bar and the broadest 
rule-making power in its supreme court, New 
Mexico has the needed base for progress in ju- 
dicial administration. 

Under powers bestowed on the State Bar of 


Alabama in an amendment of 1931 rules have 
recently been made so that after 1935 admission 
will be limited to students who have had two 
years of college study, or its equivalent, plus, 
three years in an approved law school or four 
years in an unapproved school. One year of col- 
lege is required of applicants seeking admission 
next year. A very good step has been taken also 
in permitting not more than three attempts to 
pass the bar examination. 

The Virginia legislature has just amended its 
statute governing admissions so that applicants 
after July 1, 1935, must show that they have 
“either received a degree from a law school ap- 
proved by the American Bar Association or com- 
pleted the equivalent of at least a two-year 
academic course of an accredited college, but 
such study need not have been in any college.” 
The state which in its pioneer days mothered 
great institutions of learning has never been am- 
bitious as to the literary or technical culture of 
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her lawyers. This amendment does go a consid- 
erable distance compared with the system soon to 
be altered, but it will need further stiffening in 
the future. Meanwhile it will probably be the 
case in Virginia as in other states, that a major- 
ity of applicants from self interest go farther 
in educating themselves than the law requires. 
According to Mr. Alfred Z. Reed’s statistics in 
his 1932 Annual Review of Legal Education the 
percentage of students in unapproved law schools 
was 55.6, and in approved schools 44.4. But, as 
pointed out by Mr. Will Shafroth, a larger share 
of the latter class pass the bar examinations, so 
it is probable that a little more than half of 
those coming to the bar are graduates of schools 





JOURNAL OF THE 


presumed to give a thorough technical educa- 
tion. 

It must be understood that among the unap- 
proved schools there are great differences; some 
closely approximate the better schools and are 
constantly improving; others are merely rackets. 
Just so there are students from the unapproved 
schools so able by nature as to be highly credit- 
able to the bar. But the educational situation 
appears to point to something wrong in the meth- 
ods of examination. One thing clearly wrong is 
permitting applicants to have an indefinite num- 
ber of attempts, a matter which has long been 
discussed since first presented by Mr. Phil C.. 
Wickser. 





Judges in New York May Advise Juries 


Disuse of Power Has Blinded Legal Profession to Wholesome Decisions and 
Rules, Says Mr. Justice Dowling * 


The doctrine that a final decision on the facts from the judge 
alone is entirely proper and just in a so-called equity case, while 
the slightest intimation of the court’s opinion on any part of the 
facts is a monstrous and fatal error in a so-called law case, is a 
phase of legal legerdemain which ought not to be perpetuated. 
There is no esoteric virtue in the chancellor which fails in the 
judge. Facts are facts, whether they are investigated on the law or 
the equity side of the court.—Ldson R. Sunderland. 


‘ It is quite incomprehensible that mere habit 
and assumption should make lawyers and judges 
totally blind to a rule of law which is of mo- 
mentous consequence. This is never the case 
when a lawyer is seeking a remedy for his client. 
But in what might be called the public interest 
in law it appears to be possible and actual. 

In an article in the excellent Bulletin of the 
New York State Bar Association for December, 
1933, Mr. Justice Dowling, of the supreme court, 
who presides in the Manhattan district and is a 
member of the state legislative commission ap- 
pointed by Governor Franklin D. Roosevelt, 
tells of a controversy between “seasoned trial 
lawyers and trial judges” over the question 
whether judges in New York State possess power 
to advise juries as to the facts. The majority 
present held against Justice Dowling that there 
was no such power, but he, having read an arti- 
cle in the New York Law Journal, contributed 
by Mr. Abraham Benedict, stood firm, and sub- 
sequently made a search for the true law. 

After citing numerous decisions which support 
his contention, and Mr. Benedict’s, one of the 
most recent being People v. Chanion, 245 N. Y. 
232, he refers to the sections of the civil prac- 
tice act and the code of criminal procedure, as 
follows: 





*After this article was in type news came of the death 
of Mr. Justice Dowling, ending a long career in the pub- 
lic service which profited much through his fine character 
and distinguished learning. 


“The comments of federal judges, if kept 
within the rules, are not the subject of an ex- 
ception. In New York the rule is different. 
Section 582 of civil practice act provides: ‘In 
case of an appeal every remark or comment of 
the presiding judge during the trial, duly ex- 
cepted to (and appearing in the case and excep- 
tions settled as provided by law) shall be the 
subject of review.’ From this provision it is 
clear that the legislature recognizes the right 
of the trial judge to comment on the evidence, 
but subjects his remarks to an exception so 
they may be reviewed on appeal. 

“Section 388, code of criminal procedure, 
sub. 7, compels the judge to charge the jury. 
Section 420, code of criminal procedure, pro- 
vides that the trial court must state to the 
jury ‘all matters of law which it thinks neces- 
sary for their information in giving their ver- 
dict, and must, if requested, in addition to what 
it may deem its duty to say, inform the jury 
that they are the exclusive judges of all ques- 
tions of fact.’ Here again the legislature recog- 
nizes the right of the trial judge to comment 
upon the evidence. 

“No longer need the powers possessed in 
jury cases by English and federal courts be 
the cynosure of our trial bench. This ancient 
prerogative, atrophied by long disuse, may 
again play its part if wisely exercised in help- 
ing juries in our state courts to more just ver- 
dicts. The tactful judge will find it helpful, 


the bungler dangerous, both unpopular. 
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“Much has been written about the function 
of the judge in submitting cases to juries. Gen- 
erally the trial court exercises its own discre- 
tion, has its own method of delivering its 
charge. There is no set formula. There 
should be none. One hundred fifty years ago 
Sir William Blackstone, one of the justices of 
his majesty’s court of common pleas, in com- 
menting upon the subject, said: 

“*When the evidence is gone through on both 
sides, the judge in the presence of the parties, 
the counsel and all others, sums up the whole 
to the jury; omitting all superfluous circum- 
stances, observing wherein the main question 
and principal issue lies, stating what evidence 
has been given to support it, with such remarks 
as he thinks necessary for their direction, and 
giving them his opinion in matters of law aris- 
ing upon the evidence.’ 

“With Blacksone’s admirable precept and the 
rules above stated before him, no trial judge 
should find it difficult to comment with safety 
upon the facts. 

“My friends of the dinner table may still 
dissent from the views expressed on the theory 
that the power has been lost by non-user. Suf- 
fice to say, the exercise of this prerogative, 
down through the years, has not been entirely 
neglected. Occasionally some bold soul, in 
our state courts, has employed it in the exigen- 
cies of particular cases, to the dismay, no doubt, 
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of counsel and jury alike. 
it may be, it still lives.” 

The decisions rendered in American jurisdic- 
tions where judges advise juries as to the facts 
grow out of instances of abuse or alleged abuse. 
The result is that the cases, while sustaining the 
power, serve as strong arguments against its 
policy and use. Our judges are everywhere, as 
in New York, if not timid, at least conservative. 
It is convenient for them to leave the adminis- 
tration of justice as much as possible to the 
jury and to our ample resources for review. 
Competent use of the power to advise the jury 
would not dismay a great many practitioners. 
But it might, by educating other lawyers to the 
meaning of their code provisions, lead to efforts 
in legislature to repeal the sections. What is 
evidently needed to take some of the gambling 
element out of jury trial is to develop sufficient 
bar opinion to buck up the judges and hold the 
judiciary committees of the legislature in check. 

If our trial procedure is made innocuous so 
that certain unfit judges may not blunder, then 
there is added incentive for increasing the num- 
ber of the unfit. But even a stupid judge could 
be taught in half an hour not to pull every trig- 
ger he sees or put his head into every noose that 
dangles. 


Atrophied though 





Relationship of Court and Bar 


In this situation it will scarcely be said that a constitutional 
court of competent jurisdiction should omit or stay performance 
of any of its judicial functions because of prior legislative en- 


croachment or until the passage of a legislative act 


“conferring” 


any judicial power that it possessed. 


At the mid-winter meeting of the Ohio State 
Bar Association a very able review of the bar 
integration movement was presented in an ad- 
dress by Mr. Justice Atwood of the supreme 
Court of Missouri. In a way this address could 
be considered supplementary to the address de- 
livered at the preceding summer meeting by 
President Robert Guinther, who was the first 
bar president to argue that the bar could be 
unified in organization by a supreme court rule 
and say that in his opinion it would prove to be 
a safer and more effective source of authority 
than a statute. The latter address precipitated 
the controversy concerning the powers of the 
court in this field and the relationship of court 
and bar which brought to the fore Messrs. 
Charles Beardsley and Amos C. Miller as cham- 
pions, respectively of the negative and affirma- 
tive positions. 

Judge Atwood dealt with this proposal in a 
very sensible manner, as will appear from the 
following excerpt from his address: 

That courts have judicial powers which now 
lie unused or undeveloped is suggested by the 
fact that for the first half of our national history 


the judicial branch of government carried full 
responsibility for the administration of justice. 
The bench and bar were not then so constituted 
as to be responsive to needed reforms and leg- 
islatures sometimes acted in matters strictly 
judicial because there was no other organ for 
the expression of the popular will. If it so hap- 
pens that now the attitude is reversed and leg- 
islatures are generally unresponsive to reform 
needs it is but natural that people should turn 
to the courts. In this situation it will scarcely 
be said that a constitutional court of competent 
jurisdiction should omit or stay performance of 
any of its judicial functions because of prior 
legislative encroachment or until the passage of 
a legislative act “conferring” any judicial power 
that it possessed. By the mere encroachment 
of one or the neglect of another neither branch 
of government can gain or lose power in con- 
travention of the constitutional separation of 
powers. Assuming the existence of such a con- 
stitutional provision, powers belonging to one 
branch cannot be legislatively conferred upon an- 
other. The solution lies in a proper determina- 
tion of the limits of legislative and judicial 
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power. However lightly some may regard the 
constitutional separation and distribution of gov- 
ernmental powers, it is still the pattern of our 
fundamental law. Whenever a better form of 
government for our people is devised we will 
doubtless adopt it, but until such is lawfully 
done it is neither honest nor safe to scramble 
or destroy the pattern. 

We are sometimes inclined to interest our- 
selves in the polemic rather than the practical 
side of this question of distribution of powers, 
but it seems to me that when called upon for 
needed relief each department of government 
should wisely and courageously exercise what 
seems to be its powers under the Constitution. 
If an unforeseen overlapping of authority brings 
about functional disorder there is a prompt 
and authoritative way of determining the true 
line of cleavage. Full coordination of the sev- 
eral departments of government is best calculated 
to promote the public welfare, and it must al- 
ways be presumed that well considered proposals 
addressed to any department will be given fair 
consideration, and, if deemed proper, made ef- 
fective to the full extent of the powers vested in 
such department. 

At this time we have no state bar integrated, 
in the sense heretofore discussed, by judicial 
order. In some instances broad disciplinary pow- 
ers, subject to final review as to disbarments, 
have been conferred by court rule upon certain 
bar associations. Absent constitutional objec- 
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tions it would seem that the disciplinary objec- 
tive might be as effectually attained by integra- 
tion under judicial order as by statutory act. 
Whether or not all other equally desirable ob- 
jectives of an integrated bar can be reached by 
the judicial method is a question that challenges 
the most careful and courageous consideration.' 
The same arduous study, full discussion and 
careful experimentation that have demonstrated 
the worth of other methods will doubtless deter- 
mine the adequacy of this proposal. Each state 
may try the method of its own choosing. What- 
ever our choice may be we should always re- 
member and ponder well these words of Mr. 
Root, used in his address before the Conference 
of Bar Association Delegates in 1916: “Let me 
say, in closing, that you can draw up ten thou- 
sand different and beautiful schemes on paper, 
but they are of no value at all unless men, liv- 
ing men, are going to do things under them, 
do the things that are contemplated in the 
scheme.” 





t1Here Judge Atwood evidently refers to «n editorial in 
the American Bar Association Journal (Mar., 1933, p. 
160) in which it is said: “It is obvious that a state bar 
which is an arm of the supreme court, as far as standards 
of admission and discipline are concerned, would be fairly 
well protected against destructive assaults . . . & 
by assaults from its own recreant membership. ] But of 
course its other activities, which would naturally be 
numerous, could hardly be subjected to any judicial su- 
pervision, nor would the supreme court be likely to at- 
tempt it. The last sentence, illuminated by the first one 
quoted, cannot be construed as a criticism of the general 
scheme. 


News and Comment in Brief 


Court Defines Prosecutor’s Full Duty 


It was pointed out in notes on Mr. Justice Rid- 
dell’s description of criminal law administration 
in Canada in this Journal (Feb. ’34, p. 141) that 
one of the principal differences from our own 
system lies in the non-political nature of the of- 
fices of judge and prosecutor. With us, when a 
prosecutor goes into court he is under a very 
strong political need for getting a conviction. 
The public knows nothing, of course, of his much 
more numerous and necessary acts out of court. 
Presumably leniency there exercised is justified 
but no public record is made. 

In Ontario Weekly Notes, containing decisions 
rendered by the court of appeal from February 
13 to March 1, 1934, there is an opinion by 
Justice Riddell which reflects the Canadian point 
of view as to the prosecutor’s supreme duty in 
the trial of cases. In this case the counsel for 
injured persons was assigned to prosecute. In 
reversing the conviction the court of appeal says 
that, without reflecting on the honesty or skill 
of the prosecuting counsel “there would be sus- 
picion that he might not in all cases be the neu- 
tral, holding the scales even, which our law con- 
siders the crown counsel should be. While it 
may be that this alone would not justify the 


reversal of the decision, it is an element, and one, 
it is to be hoped, which will not again appear. 

“Tt cannot be made too clear, that in our law, 
a criminal prosecution is not a contest between 
individuals, nor is it a contest between the crown 
endeavoring to convict and the accused endeavor- 
ing to be acquitted; but it is an investigation that 
should be conducted without feeling or animus 
on the part of the prosecution, with the single 
view of determining the truth.” 





A Preeminent Lawyer Speaks 


“What we lawyers need is not another commit 
tee, or another survey. We have too many un- 
executed plans. We need action—political and 
administrative—which may not be had by filing 
reports of bar associations with the legislature, or 
by passing resolutions. It is time to tell the legis- 
latures, the local authorities, the chiefs of police, 
the district attorneys, and the judges themselves, 
what must be done, and done promptly, if the peo- 
ple are to be safe in their homes and have justice 
in their courts.” 


This is one of many very quotable paragraphs 
in an address which the Hon. Thomas Day 


Thatcher, president of the Association of the Bar 
of the City of New York, and recently solicitor 
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general of the United States, delivered at a meet- 
ing of the Boston Bar Association. 

Judge Thatcher dealt with the great public is- 
sues of the day, concerning which the legal pro- 
fession should be taking a more conspicuous part 
as advisers, and made the point clear that no duty 
is fulfilled merely by expressing pious wishes. 
He told of recent practical steps taken by the 
Association which he heads, directed toward 
bracing up local authorities in New York City, 
and added: 

“Such measures as I have referred to are of 
such vital importance that unless we, as members 
of our profession, can procure their adoption and 
see to their effective enforcement we must be silent 
in the face of abuse which is heaped upon our 


189 


heads and our voices will not be heard in the coun- 
cils of the Nation.” 

Pointing to the fact that many able lawyers 
are so attached to corporate clients as to have 
become identified in the public mind with the 
financial interests which they serve, he pro- 
ceeded: 

“No lawyer, I venture to say, is truly eminent 
in his profession who is entirely absorbed in the 
business of his clients. Until he stands in the eyes 
of the public as its servant, willing to spend his 
energies freely and in loyalty to the public interest, 
he will not be preeminent among his fellows at the 
bar, however satisfactory the results of his labors 
may be to his clients. Certainly the retainers we 
accept imply no restraint upon our freedom thus 
to serve the public interest. If they do, they should 
not be accepted.” 
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